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CcJ* The ftridleft' attention has been paid to preferv^ 
the .language of the lawyers and judges, whofe 
aTgiimchts and decifions are teported in thi^ woft : 
but there are many literal errors, which a laborious 
and fedulous attention to profeflional bufinefs in 
the courts, and an abfence on circuit muft excufe. 
However, with all its impetfeftions, it is hoped^ 
that the work will be found ufeful, from the infor- 
mation it contains, particularly at the alEzes, where 
the praSitioner has neither time nor opportunity to 
make refearches into the numerous and voluminous 
reports of trials ahd cafes, from which the riiles 
and illuilrations herein formed and arranged^ have 
been extracted. 
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BOOK I. 



CHAPTER I. 

Evidetife by nvltneffes defined. The effeB it Jkou/d have on a 
Jury wem attended ivith imt>eachment of the nvitnejfes or 
$Aer ctrc^mjlances ivhich crmtes doubt in their miuds^ 
Aey being the ccnftitutional end only judges of the faSfs 
given in evidence, and aljo of the credit due to the wit^ 
nejes. 

W ITNESS, fte/Nf) is one that gives evidence in a 
caufe* an incliffevent perfon to tach party, fwom to 
fpeak the truth, the whole truth, and nothing but the 
truth : and if he will be a gainer or lofer bj th^ Ibit, he 
is then incompetent and cannot be fwom as a witnefs ; 
for the term witnefs includes competence^ though it docs 
not include credit, i Li/L jibfid 700 Fide Windham^ 
v. Chfi^jndt pcfi. and Abrahams^ quitam v. Bunn. 
Pofi. 3 Bhckfi. jCcmm, 369. 

Eyhienvl-, (eviJMia) Parol evidence, far legal par- 
lance, is ufed fgr proof, by teftimony of a witnefs, or 
• B witneflcs. 



4 

witneiTeSi examined on an- oath of a fofemn obligationf, 
by an appeal to God adminiftered to the whne&y ac-^ 
cordinj^ to the cuftom and ceremonies of his religion. 
jfacob. La, Die, vide poft. ca. 

There is alfo written evidence by records, writings, 
^c. Vide p^* ca. 

It is called evidence^ htczvik it ' demonftrates, miakes 
clear, and afcertains to the jury, the truth of the very 
fa£k or point in iflue to be tried, cither on the one fide 
or the other : and from this refults— 

6ufe ^t f iCft. 

No evidence ought to be admitted to atiy point buf 
that on which, the iflue is joined : for prohationes dsbent 
effe evfdentes et perfpicua. Co. Litt. 283. Lill. Abr. 547. 
3 Black. Comm. 367. * 

It may alfo at this day be confidered a rule of law, 
that if a juiry entertain a reafbnaBle doubt upon the 
truth of the teftimony of witnefles, given upon the iifiie, 
they are fworn well and truly to try, they are bound in 
confcience to deliver the prifoner from the charge found 
againft him in the indidlmenty by giving a verdiA of 
not guilty. 

Sir Edward Coke, in favor em vifa^ exhorts juries 
not t6 give their verdift againft a prifoner, without 
plain, dire6l, and manifeft proof of his guilt, which 
implies, that where there is doubt, the confequence 
&ould be acquittal of the party on trj^l. * 

This reafonable doubt may refult from varigus caufes 
extrihficr of the evidence given upon oath ; for a witnefs 
may be perfedlly competent and fwear pofitively to a 
charge, material to the iflue trying, and yet not deferve 
credit from the jury. - ^ 

The infamy of ^ his charafter, drawn 'from himfelf, 
upon a crofs exammation, or given in evidence againft 
him by other witnefles ; his intereft in the event of the 
profecution \ an apparent influence on his mind ; and 

» '^ various 



various other circttihftances, may render him unworthy 
of credit, even to his 6ath« 

So die credit of 4 witnefs may be materially afi|p£tedy 
or totally deftroyed by his manner of giving evidence. 
Refentment or partiality^ when prevalent, are apt to 
ihew th'emfelves in the voice and countenance of a wit- 
nefiy and, when they do, they sgre circumftances which 
fliiuft imprefs fufpicicfn upon tne mind of a jury. So it 
often happens, that a witnefs deftroys the credit of his 
Iteftimony, by inconfiftency, by prevarication, by the 
manner of his reptefehting fafts, and often by obtruding 
bis own fentiments and opinions $ fometimes by an ex- 
icefs of warmth, fometimes by a folicitous feferve, and 
often by — an afiedtation of candor. In all thefe, and 
{Rmilar cafes, his credibility is, at lead, queftionable ; 
and, unlefs his teftimony be fupported by clear and un- 
fufpicious collateral proof of the hSts charged oh the 
prifoher by the indi£l:ftient, Jouk muft arife in the minds 
of the jurors} and, by the humanity of the law, where 
doubt is created, an acquittal ought to be the confe- 
quence. 

Therefore, wherever the evidence warrants the obfer- 
vation, the judges confider it an indifpenfible duty in 
charging the jury, to remind them, that as they are in- 
trufted with die adminiftration of public juflice on the 
one hand, and with the life, the honour land the pro- 
perty of the jprifdner on the other, their duty calls on 
them, before they pronounce a verdi A of condemna- 
tien, to aflc themfelyes whether they are fatisfied, be- 
yond the probability of doubt, that he is guilty of the 
charge alledged againft him in the indiftment. 

And this (hews, that evidence does not confift ii| 
merely the fwearing to fadls — but in the proof of fafts, 
by witnefles of undoubted credit. 

In the trials for high treafon which took place in 
London in the year 1 794, and thofe for the fame of- 
fence in Dublin, in confequence of the rebellion of 
1798, the rule above dated was fully adopted, not only 
by the court, but even by the counfel for the profecu- 
Jion ; and, in one cafe, was fully illuftrtted, on princi* 
pies of law and of humanity. It was the cafe of 

. B2 Th« 



The B^iK^, V. Patrick Finnt, at a Commiffion of 
Oyr and Terminer ^ Dublin, January 1798, 38 Geo. III. . 
big I- trcdlon. 

Mac Nally of counfel for the prifoner, urged, the 
con fi deration of the above rule to the jury, he argued 
the admiflion of immorality and of guilt, extrafted from 
Jam^s 0*brien^ the principal witnefc for the crown, by 
file crofs examination of Ciirran^ wlio was of counfel . 
with \ im ; it it had not totally dcftroyed his oredit as a 
witnrfs, it muft, he faid, have created in the brcafts of 
the jury a doubt — a doubt which wovtid, authorife and 
fanction them to bring in a verdift of not guilty, for he 
could afiert boldly, and without apprehending contra- 
di<5>ion," that by the humanity of tne law, doubt in the 
breaft of a jury, was a certain aiTurance of acquittal 
to the prifoner— r-indeed, doubt and acquittal might be 
confidiercd fynoniro&us terms. 

To the rale above laid down, the judges whapre^ 
fided at the trial alfo adverted in charging the jury — 

Chamberlain, L B. R. in his charge faid-r-In fupport 
of this ipdiftment James O^Brten hafi been produced, but 
before I (late a tittfe of his evid#iice I muft give you this 
caution, namely, that if you ihould be of opinion that he 
has perjured himfelf,«even to' a collateral fa£): upon this 
trial, you are to reject his teftimony, unlcfe you find 
that it has been fo corroborated by circumftances, or 
other unimpeacKable evidence as to be irreCftible. 

Yovi are to a(k this queftion of yourfelves-r- whether 
if he were indifted befora you, for wilful and corrupt 
perjury, in anfwer to any queftion aflced hjm this day, 
you would convift him ? And if you are of opinion that 
you would convift him^ you ought not, in my opinion, to 
convift ihe prifoner upon his unfuppotted teftimony. 
And however ftrongly ygu may fufped the prifoner, ;yet 
it were better that one hundred guilty peifbns ihould 
efcape, than make a precedent by which one innocent 
man niight be found guilty upon fuch teftimony ! 

The evidence of ,a witnefs who perjures himfelf vnl- 
fully, even as to a collateral fa£l:, is to be regarded ftill 
lefs than that of tn approver, who makes a candid and 
clear confeflion of every faft in the hearing of a jury ; 

fuch 
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fuch a recital may claim credit. But if a man, in any 
one intlance upon a trial, fliall commit wilful and cor- 
rupt perjury, I fliould be glad to know, whether it will 
not caft a doubt upon his evidence, as to the main fa£t 
which he has been brought to prdve i And if there be a 
fiouki I take it to be a clear maxim, founded in huma- 
nity as well as law, that you muft acquit the prifoncr» . 
For, in that cafci the impricfiion made on your minds, 
can at moil create a ftrong fufpicion of the prifoner's 
guilt — but that is npt fufficient to convift him. Ridges 
fwafs Rep. of Finnfs Tr. 147. 

Smith, B. — You have been told that under an a6l of 
parliament frequently alluded to in the courfe of this 
trial, fStqt, 25 EJw. 3.) perfons indidtcd of treafon fliall 
not be convidled except upon ^^ proveable evidence " But 
though that aft never had been made, you would draw 
the rule from your own hearts* and, you would fay, you 
never would find a fellow creature guilty of an offence 
for which his life mud be forfeited, except upon evi- 
dence full and complete in your minds, and fuch as 
ought to fatisfy your confciences. 

But the great que It ion is, whether the evidence you 
have heard, can be confidered as proof or not ? WTie- 
ther it be fuch as would juitify you in finding the pri- 
foner guilty ? I not only think as Mr. Jufticc Chamber- 
lain does, *' that if you were fitting to determine whe- 
«< ther the witnefles for the crovyn in the; teftimony they 
«< gave this day, were guilty of wilful and corrupt per- 
«« jury or not ; and that you (hould be of opinion that 
«1 they were, you ought to acquit the prifoney at the 
«* bar 5"-^but I will go further, and fay, if you have a. 
DOUBT upon that queftion ; if your minds be in a ilatc 
of ojctllation^ you ought in that cafe to acquit the pri- 
foner \ becaufe to juftify a verdift of convidlion to your- 
felves and to your country, the evidence upon which you 
decide fhould be above exception, and not evidence upon 
which you entertain any doubt. Ibid. 153. and AfS. 

So in the Kim8, v. Oliver Bond, at a CGmmiffion of 
Oyer and Terminer ^ Dublin, July 1798. — Curran in his 
obfervation upon cvidencte fpoke to the fame point — (un- 
fortunately this fpeech, which evinced the moft refplen- 

dent 



dent talents, is not reported in the trial, and is loft to 
pofterityf) — but, as in the former cafe. Chamberlain, J, 
admitted the legality of the do£):rine, by obferving^ 
*« However trite it mav be, I muft remind you of the 
<< maxim founded in numanity — that if you have any 
^' RATIONAL DOUBT, then, as fair and honourable men^ 
«« you muft atcjuit.? Ridgenvafs Rep. Bpnfs Trial. 25 1. 
And this maidm, as it is above rightly called, is noW 
fo eftablifhed as £:arcely ever to be omitted, even by the 
CQunfei for the crown, when Rating cafes to a jury. 



CHAPTER II. 

Xhe anttent praSlice -ef trial by witnejfes s of a judicial oath 
generally s if whom fuck oath may be legally adminijlered ; 
and of the oath adminijlered to ivitneffes in criminal cafes^ 
in modern times^ 

IT was an antient rule of courts of law, that wit- 
nefles w^e not jperriiitted to be examined on the part of 
a prifoner, on a profecution at the fuit of the crown. 
I &t. Tr. 72. 173. 182: 

As in Sir Nicholas Throomorton's cafe, Guildhall^ 
London^ April 1554, i Mari before Bromley, C. J.' 
]p. R. and other commifTioners, on an indictment for 
high treafon. The evidence for the crown being clofed, 
the prifoner addrcffed himfelf particularly to the chief 
juftice,'and faid, «« What time it pleafed the queen^s 
<^ majcfty to call you to this honourable office, I did 
«« learn of a^reat perfonage of her highrtefles council, 
«' that amongft other good inftruAions, h6r majefty 
•^ charged and fenjoii^ed you to tninifter the law in juf- 
*< tice, indifferently without refpefl: to perfons. And 
*« notwithftanding the old error amongft you, which did 
<« not admit any witneffes to ipeak, or ^ny' other matter 
<« to be heard in favour of the adverfsSy, hey majefty 
« being party, her highnefles plcafure was, that who- 
" foever could be brought in favour of the fubjeft, 
<< (hould be admitted to be heard. And mareoyer, that 

« yQt4 



^* pii fpecially, and likcwife all other juftices, (houli 
•* not perfuadc themfelves to fit in judgment, otherwife 
«« for her highnefs than for her fuige^^ Thercft>r6 
<< this manner of indifferent proceeding, being princi- 
^< pally enjoined by God's commandment, and the fame 
^* being alfo commanded you by the queen's mouthf 
<< methinkt you ought of right to fuffer me to have the 
*< ftatutes read openly, and alfo to rejeB nothing that 
«« could be fpoiten in my defence, and m thus doing you 
«f will (hew yourfelves worthy minifters, and fit for fo 
« worthy a miftrefs." 

This reafonable requeft of the prifoner, which rc- 
flefts honour upon the queen, and difgrace upon the 
judges, was rejedled ; the Chief Justice only making^ 
this extraordinary remark — << You^miftake the matter^ 
•< the queen fpoke thefc words to mafter Morgan^ the. 
<« chief juftice of the Common Place," and the jury 
were dire<aed to determine the iflue upon* the ex parte 
evidence for the crown, i St. Tr. 72. 

The conduft of the judge on the above trial, as on 
many others, that will neceffarily be cited and adverted 
to in the courfe of this work, fhews, that in fgrmer 
times, even in the tribunals of juftice, law was borne 
down by faflions. In thQfe days, fays Erjkine^ «« There 
«< were no judges as there are r^ow, to hold firm the 
•* balance of juftice amidft the ftorms of ftate > men 
<< could not then, as the prifoner can to day, look up 
** for proteftion from magiftrates independent of the 
** crown, and awfully accountable in charafter to an 
«< enlightened world* As faft as arbitrary inftruftiona 
•< were aboliftied by one ftatute, unprincipled judges 
« began to build them up again, until they were beat 
« down by another." An obfervation true and melan- 
choly indeed, and fully fupported by the conduft wot^ 
only of chief juftice Bromly, but of Sir Edward 
Coiej called the oracle of the law — and the philo- 
fophic lord Bacon, who has been ftiled the grcateft 
and the meaneft of mankind. The inhumanity of the 
one in Sir Walter Raleigh'% cafe, and the mean fubfer- 
viency of the other in Peachum^s cafe, fully juftifies 
another obfervation of Er/kine on Hardy\ trial ; « My 

« refpeftaWt 
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«« tcl^dftable and learned friend, the Attorney-Gcncral 
«* (Sir John Scott) has not cited cafes which have been 
«' the difgrace'of this country in former times-, nor 
«* afked you to fan£bion by your judgments, thofe bloody 
«* murders which are recorded by them as adls of Eng- 
« li(h jufticc/* Hardfs Tr. voL 3. 188. F6fl. I99. 

Of tke Oath. — Sir Edward Coke defines the word 
thus. Oath, he fays, is a word derived of the Saxon 
word eothj and is eiprefled by three feveral names, viz. 
firft, Sacramentum^ a facra^ tt faciratnente\ becaufe it 
ought to be performed with a religious quiajurare^ eft 
Deum in teftem vocare et eft aElus divini cultus. 

Secondly, Juramentum a jure^ which fignifieth law 
and right, becaufe both are required and meant, or be- 
caufe it piufl be done with a jud and rightful mind. 

Thirdly, Jus-jurandum^ compounded of two words, 
a jure et jutando. 

In commo'n Izw facramentum is moft commonly ufed — 

In our books and antient ftatutes, publifhed in French 

ferement^ if the French wox^ ferment is ufed. 3 Co, Inft. 

165. Fleta lu 5. ca, 2. Brit, ca, 97. fo. I37. //. 8. fo. 

I9> 74> 134* J^5> 236. Flet.li. 5. ca. 11. 

According to the above authority, it was refolved in 
the cafe of an under-iherifF, 26 Eliz. that an oath is an 
affirmation or denial by any chriflian of any thing lawful 
and honeft, before one or more, that have authority to 
give the fame, for advancement of truth and right, call- 
ing ALMIGHTY GoD to witnefs that his teflimony is 
true. And it is two- fold, either ajfertorium ut de pra^ 
teritOf ftcut teftes^ isfc. feu promijforium de futuroy ficut 
jfudiceSy juficiarii officiariif isfc. 

So as an oath is fo facred and fo deeply concerneth 
the confciences of chriilian men, as the fame cannot 
be miniftered to any, unlefs the fame be allowed by the 
common law, or fome a£l of parliament; neither can 
any oath allowed by the common law, or by aft of par- 
liament, be altered but by aft of parliament. 3 //ly?. 
165. 

It IS called a corporal oath, becaufe the witnefs touch- 
cth with his hand fome part of the holy fcripture. 
3 Infi. 165. 

Ther« 
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<« have the record altered, for it fliould be Attornatuf 
•* Generalis qui pro Domttia veritate feqmturP And when 
the fault is denied, truth cannot appear without wit-^ 
neffes. 3 Infi. 79. 

■ Sir Matthew Hal^e held the fame opinion. His- 
words are, regularly the evidence for the prifoner in 
cafes capital is given without oath, though the reafon 
thereof is not manifeft ; but, otherwife it is in all cafes 
not capital, though it be mifprifion of treafon. But in 
fome fpecial felonies by a£l of parliament, the prifoner's 
witnefles in cafes capital (hall be examined upon oath at 
his trial: namely, the ftatute againft embezzling the 
queen's ordnance, by which it is provided, that <« Any 
•< perfon impeached for fuch felony, ihould be received 
«< and admitted to make any lawful proof that he could 
<• by lawful men." &tat. 3 1 Eliz, ca, 4. 

And the House of Commons were fo fenfible of the 
abfurdity of denying the prifoner witnefles upon oath^ 
that in the bill for aboliftiing hoftilities between England 
and Scotland, when felonies committed by Englifhmen 
in Scotland, were ordered to be tried in one of the three 
northern counties, they infifted on a claufe and carried 
it, againft the efibrts both of the crown and the houfe 
of lords, againft the praftice of the courts of England, 
and the exprefs law of Scotland, "That in all fuch 
<« trials, for the better difcovery of the truth, and the 
<< better information of the confcienccs of the jury and 
<< juftices, there fh^ll be allowed to the party arraigned 
•< the benefit of fuch credible witnefles to be examined 
« upon oath for his clearing and juftification." ^taU 4^ 
Jac. I. r. I. 

In the King, v. College, Oxford^ 33 Car. 2. i68r» 
for high treafon, before Nqrth, C. J. Jones, Ray- 
mond and Levinz, J. One William Serwin being called 
as a witnefs for the prifoner, the chief juftice faid to 
him, " Look you here friend, you are not to be fworn ; 
«* but when you fpeak in a court of juftice, you muft 
•^ fpeak as in the prefencfe of God, and only fpeak what 
« IS true." 3 5/. Tr. 369. 

So in the King, v. Turner, Old Bailey^ Janu^ 
nr^ 1663, 15 Car. 2. Felony and Burglary. The pri- 
foner 
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foner begged an order to bring in fome witneffes, who 
from, fear refufed to come, unlefs fummoned: but he 
was anfwered h^ the chief juftice of the king^s bench^ 
lord Hyde, " We will help what the law will do; but 
^« this cannot be done. Thofe that will come ifi volun- 
^< tarily may. The law will not allow us to fummon 
*« any witneffes : yoti fee, where they come againft the 
«« king we cannot put them to their oaths, much lef$ 
•< can we precept them to come." 2 St, Tr, 505. 

Sir John Hawles, in his remarks on College's trial, 
above cited, confiders the denying that witneffes fliould 
be examined upon oath, for a prifoner capitally charged, 
to be a hardfhip that gives colour to the impofing Of 
other hardfhips. The denial of fuch evidence, he fays, 
is not becaufe the matter is capital, for then no witneffes 
ought to be examined upon oath for the appellee, in a 
capital matter. Neither is it becaufe it is againft the 
king, for then no witnefs ought to be examined uppn 
oatn for the defendant, in a trial upon an indidment for 
any criminal matter 5 yet in indi<3:ments of all criminal 
matters, not capital, it is permitted to the prifoncn 
4 St. Tr. 178. 

To fay truth, never any reafon was ever given for it, 
or can be if you believe my lord Coke^ or my lord 
Hale, that that praftice is not warranted by any a£t of 
parliament, book, cafe, or antient record, and that 
there is not fo much as fcinttlla juris for it. For he 
fays, when the fault is denied, truth cannot appear with- 
out witneffes. 3 Inft. 79. 2 Hale, PL Cr. 283. Both 
cited ante 9. 4 St. Tr. 178. 

As for what is pretended, that it is fwearing againft 
the king, and therefore is not allowed of, it is a canting 
reafon, which put into fenfible Englifh, a man will be 
afhamed to own. And as flight is the reafon, that it 
, being a matter of fo high moment as a man's life, the 
prifoner will be the more violent and eager, and the wit- 
neffes may be more prevailed upon to fwear falfely, more 
than they would be in a matter of lefs moment. None 
will deny but the end of trials in any matters capital, 
criminal or civil, is the difcovery of truth : next, it is 
as neceffary for the prifoner to have witneffes to prove 
his innocence, as it is for the king to have witneffes to 

Q 2 convict 
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convift him of the crime ; which propoGtion is agreed 
by the pra£lice, it being always permitted that the pri- 
foner ihall produce what witnefles he carf, but they arc 
not to be on oath. 4 St. Tr. 178. 

In the laft place fince truth cannot appear^ but by the 
CG^nfeflion of the party, or teftimony of witnefles of 
bo^th fides, it is neceflary to put «all the engagement, as 
well of the witpefles of part of the prifoner, as of part 
of the king, to fay the truth, the whole truth, and no- 
thing but the truth, as the nature of the matter will 
bear : and as yet no better means has been found out 
than an oatb^M^ch if denied to the prifoner's witnefles, 
either he is allowed too great an advantage to acquit 
himfelf, or he is not allowed enough. 4 St. Tr. 178. 

If all that his witnefles fay without oath, (hall have 
equal credit as if they fwore it, then he hath too much 
advantage, for men may be found who will fay falfely 
>vhat they will not fwear. How then doth a defendant 
fay in a plea at law that a deed is not his, which yet in 
an anfwer in Chancery he will confcfs to be his ? If his 
witnefles (hall not have credit, becaufe not fworn, to 
.what purpofe then is it permitted him to produce them ? 
If they fliall have credit, but not fo much as if fworn, 
how much credit fliall be given ? Is it two, three, or 
ten witnefles, without oath, fhall be equivalent to one 
upon oath ? And befides^ that queftion never was nor 
can be anfwered, what credit fliall be given them ? 
There is an unreafonable difadvantage put on the pri- 
foner, that a witnefs produced on his part of equal cre- 
dit with the witnefs againft: him, fliall not have equal 
credit given him, becaufe he is not on his oath, whereas 
he is ready to deliver the fame things on his oath, if the 
i:ourt would adminifter it to him : and yet that difference 
was taken \npttzharris*s cafey 33 Car. a. 3 5/. Tr. 224. 
as to the credibility of Everard and Oatesy the firfl: be- 
ing on his oath, the laft not. 4 St. Tr. 178. 

The above oppreflive rule of the courts, of law it cannot 
be called, for common law is ccimmon fenfc, and com- 
mon fenfe repels cruelty and oppreflion, was, as Sit 
WiUiam 'Blachftone ftates, an antiently and common- 
ly received prafticc, derived from th^ civil law, and 

which 
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which alfo to this day (the time of his writing) obtains 
in the kingdom of France. But to remedy a pradtice fo 
partial, cruel, and fubverfive of public juftice, in cafes 
where the crown was immediately concerned, it was* 
provided by ftatute, after the Revolution, *< That every 
*^ perfon indi£le4 for high treafon, whereby corruption 
*< of blood may be made, {hall be admitted to make his 
** defence, by witnefles on oath." 7 WiH. 3. ca, 3. 
4 Blackjl. Comm. 352, 353, 354. 

But this ftatute being found defective, and not fuffi • 
ciently extenfive to remedy the inconvenience com- 
plained of, and there having been a conftant immemo- 
rial praSicc, not to fufFer witnefles tobiS fworn againft 
the king ; and the judges, (fays Hawkins) being always 
tender of departing from the fettled prafkice of their 
predeceifors, and generally chufing rather to prefume the; 
evil (for an evil many of them acknowledged it to be) 
originally founded on feme ftatute, or other good foun- 
dation, than to fufier the reafonabienefs of it to be nicely 
entered into, which might be an inlet to endlefs uncev^ 
tainties, it was thought neceflary further to enadl— 
<« That every perfon who (hall be produced or appear as 
«< a witnefs, on behalf of the prifoner, before he, or 
*^ Ihe, be permitted to depofe, or giye any manner of 
*< evidence, fhall firft take an oath, to depofe the iruth^ 
*« the whole truths and nothing but the truths in fuch man- 
*< ner as the witnefles for the queen are by law obliged 
" to do; and if convided of any wilful perjury in fuch 
<< evidence, fliall fufFer all the punifhments, penaltieii, 
** forfeitures, and difabilities, which by any of the laws 
** and ftatutes of this realm are, or may be inflifted 
<^ upon perfons convifted of wilful perjury." ^tat, 

1 Ann^ ca, 9. fe5l. 3. Ivipx Jlat. 9 Ann^ ca. 6. fetl. 9. 

2 Hawk, P. C. fa. 46. 

It is alfo now fettled law, although Lord Coke in hi;^ 
definition of an oath, intimates that none but Chrijlians 
can be witneffes ; though his opinion is not warranted by 
any authority, but contradidled by common experience, 
that Jews and all other perfons profeffing to believe in. 
a GoQ, though neither believing in the old nor new; 
teftament, as Mahon\etans^ Mbprs^ Gentoos^ Indians, 

&c. may 



ice. may be witncflcs, If fworn according to the cere* 
monies of the religion they profefs. i Atkins '^i. 



CHAPTER IIL 



Of opening to the court the nature of the evidence intended ta 
be given, 

COUNSEL, ought not to c^ll wltneffes without firft 
opening to the court the nature of the evidence they in* 
tend to examine to. This has been often folemnly ad« 
judged^ though not ftri£Uy adhered to in pra£lice. 

As in the cafe of Ambrose Rookwood^ feffions of 
Oyer and Terminer ^ at Wejlminjtery % Will. 3. before 
Holt, C. J. and Treby, Powell and Ayre, J's. 
4 S/. Tr. 661. 

And alfo in Annesley, v» The Earl of Anglesey, 
]^xcheq, Ireland^ 1743. 16 Geo. 2. 9 5/. 2>. 380. 



CHAPTER IV. 



In what cafes evidence mu/f he given in the prefence of the 
prifoner. 

IT Is a fettled rule of law, that no evidence is to be 
given againft a prifoner but in his prefence. 2 Haiuk. 
P. C. ca. 46. 

And therefore in the King, v. Paine, B. R. Hil. 7 
Will. '^.on an information againft the defendant, charging 
him as the compofer, author and publifher of a mali- 
cious libel, againft the late queen Anne, ftiled, " Her 
Epitaph :" it became a qs^eftioni whether the depofitions 

of 
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of one Sreretotiy who was dead, which had been taken 
before the mayor of Briftol^ the prifoner not being pre- 
fent, (hould be read. 

And the Court of King^s Bench, after taking the 
opinion of the Court of Common Pleas then fitting, 
determined that thefe depbfitions fhould not be given 
in evidence, the defendant not being prefent when they 
were taken by the magiftrate, and fo had loft the benefit 
of a crofs examination. 5 Mod. 165. 

fSuIe t]}t Second* 

The determination in the above cafe having netcr 
been queflioned, it appears to be eftablifhed, that the 
depofitions of a witncfs taken epi parte j before a magiC- 
trate, on an examination concerning a mifdemeanory can- 
not be read in evidence on the trial of the party after 
the death of the deponent. I %alh 281. Holt. 294. 
Comi, 358. 5. C. 

And the ftatute of 2 and 3 Philip and Mary^ ca. \o. 
which permits informations of perfons deceafed taken 
judicially, that is in the prefence of the party charged, 
to be read in evidence, after the death of the party 
fwearing, is confined to felonies. Irifh Stat, 10 Car. I. 
ca. iB. 2 Hawk. P. C ca. 46. 



CHAPTER V. 



Cff the number of ivitnejfes required in capital cafes at com-' 
tnon law and by flatute \ with readings on the flatutes 
of Edward the Sixths Philip and MarTj and 
William the Thirds refpeEling the number of witheffes 
necejfary to a conviEiion for high treafon. 

SJufe tjje irirft* 
IN cafes of felony--^ fingle credible witnefs has always 
been confidered fufficient to convidk a prifoner. 

The epithet " credible^^ has a clear precife meaning. 
It Is not a term of art appropriated only to legal notions 

but 
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but has a fignification univerfally received. It is never 
uted as fynonimous to competent -, when applied to tefti-* 
mony it pre-fuppofes the evidence given. After the 
competence of a witnefs is allowed, the confideration' of 
his credibility arifes, and not before. Petfons undoubt- 
edly credible cannot be witnefles under particular cir- 
cumftances t perforis manifeflly incredible itiay be, and 
often are witnefles. In afts of parliament which direft 
conviflions upon the oaths of witneiTes, the epithet 
<< credible'^ is added, but by no means intended tb fignify 
competenty that is implied in the term " nvitnefsy* but 
it is intended,, from abundant caution to declare, that 
though competent witnefles fwear pofitively, their cre- 
dibility is to be weighed ; and if the magiftrate thinks 
the evidence not credible, he ought not to convift. 
Wyndham^ v. Chetwyndj I Burr, 414. Vide Abraham^ s^ 
V. Bunn, pofl. 

From the above opinion of Lord Mansfield, and his 
dccifion in the other cafe cited, it is clear that the quef- 
tion of competency is to be determined by the Courts the 
queftion of credibility by the Jury. 

In cafes of treafon as well as in cafes of felony ^ the 
evidence of one credible witnefs, has from the Norman 
conqueft down to the firft year of Edward the fixth, 
alfo been held fufiicient to convift. 

And fo it is held by Hawkins^ who fays, to fupport 
an indiftment for high treafon, before the firft of Ed- 
nvard the fixth, no certain number of witnefles was re- 
quired upon the indiftment ; or trial of any other crime 
whatever. ' 2 Hawk. P. C. ca. 25. 3 Keble 68. J?. Corona 
228. 2 Jones 233. 

For it appears to be generally agreed, that the ftatute 
of the I ^and 2 of Philip and Mary^ in reftoring the 
order of trial by the courfe of the common law, took 
away the neceflity of twa^ witnefles in all cafes within 
thofc ftatutes ', from whence it plainly feems to follow, 

that 
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that they were not required by the common law* 
Q.Jlawk. P. C. ca. 25. B. Cor. 220: S. P. C. 164. 

And in Trinity 2 and 3 of Philip and Mary^ a doubt 
having arifen among the judges and king's ferjeants, on 
ftatute 35' Hen. 8. c. 2. which enafts, " That all 
«« trials hereafter to be awarded or made for any treafon^ 
<« fhall be had and ufed only according to the due order 
** and courfe of the common law of this realm, and 
" not otherwife, &c." it was refolved that the intent of 
the ftatute of Philip and Mary^ ca. 10. was to remove 
the two accufers and two witnefles. Dyer 132. I Jones 
123. KeiL 18. 49. 

And Sir Matthew Hale in his reading on this fta- 
tute, favs, That as to all other perfons, except clipping 
and coming, it has been controverted whether the 
general claufe in the ftatute of Philip and Mary^ ca. 11. 
hath taken away the neceffity of two witnefles upon the 
trial, if there were no more in the cafe, i HaU^ P. Cr, 
298, 299, 300. 

However, it has been holden by fome, that by the 
antient common law, one witnefs was not fufficient to 
convidl any perfon of high treafon. But granting that 
one witnefs was not fufficient for a convi^ion, it dotti 
not follow but he might be fufficient for an indiftmentt 
2 Hawk. P. C. ca. 25. See Sir John Fenwick's cafe. 
5 St. Tr. 70. 

That two witnefles were required at common law, 
was the opinion of Sir Edward Coke. The words of 
that great lawyer arc — " But it feemeth by the ancient 
•* common law, one accufer or witnefs was not fuffi- 
** cient to convifl any perfon of high treafon ; for in 
*< that cafe, where there is but an accufer, it (hall be 
<< tried before the conftable and marftial, by combat, as 
** by many records (which he cites) appeareth. Bui 
** the conftable and marftial have no jurifdidion to hold 
<* plea of any thing which may be determined or dif« 
•« cuflTed by the common law. And that two witndOTes 
** be required appeareth by our books, and I remember 
*< no authority in our books to the contrary^ ; and the 
*< common law herein is grounded upon the law of 
^< God, cxprefled in the Old and New Tcftament. In 
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*« ore duorum aut trlum teftium perihit qui interjtcleftfr s 
" Nemo occidatur uno contra Je dlcenle teflimontum, 3 Infl. 26* 
The palTages of Scripture to which the learned Coke 
refers as authentic, are : 

Fir/^y At the mouth of two witnefles or three wit- 
nefles fhall he that is worthy of death be put to death: 
but at the mouth of one witnefs he (hall not be put to 
death. Deutr. da. 17. v. 6. 

Second^ One witnefs (hall not rife up againft a man for 
any iniquity or for any fin, in any fin that he finneth ; 
at the mouth of two witnefles, or at the mouth of three 
witnefles fliail the matter be eftablifhed. Deutr. ca. 19. 
f. 15. 

^irdf But if he will not hear thee then take with 
thee one or two more, that in the mouth of two or three 
witnefles every word may be eftablifhed. Matthew ca. 
18. V. 16. 

Fourth^ This is the third time I am coming to you, 
in the mouth of two or three witnefles fhall every word 
be eftablifhed. a Gorint, ca, 13. v. i. 

Fifths He diat dcfpifeth Moses's law died without 
Bierey under two or three witnefles. Hehr, ca, 10. v. 28. 
Serjeant Hawkins commenting on the above opinion 
of the author of the inftitutes obfervcs, that however 
the law might have flood in relation to thofe matters 
before the conqueft, it feems to be wholly altered long 
before the^^^ Edw, 6. and it is not fupported by the 
generality of the authorities cited by Sir Edward Coke, 
which wholly relate either to the proof of an eflbin, or 
a fummons in a real a£):ion, or of the default of per- 
fons fummoned on a jury, or other matters lefs to the 
point. And Hawkins cites Brae. 354. 35 Hen, 6. 46, 
47. 48 Edw. 3. 30. 15 Edw. 4. I. 2. Hawk. P. C, 
ca. 2^. fe5f. 129. , 

And as to die paflages of Scripture, he fays, it may 
be anfwered, that thofe in the Old Teftamcnt concern 
only the judicial part of the Jewifh law, which being 
formed for the particular government of the Jewifh na- 
tion, doth not bind us any more than the ceremonial ; 
and that in the New Teftament contain only prudential 
rules for the dire£Uon of the government of the church 
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in matters introduced by the gofpel^ and no way con* 
troul the civil conftltution of countries* Ibid. 

To which may be added that, whatever may be faid 
either from reafon or from fcripture, for the neceffity of 
two witnefles in treafoxi, holds as ftrongly in other capi- 
tal caufesj and yet it is not pretended that there is, or 
ever was any fuch neceffity in relation of any other 
crime but treafon. 2 Hawk. P. C. ca. 45. i Hales 
P. C. 5:99. 

Baron Montesquieu, in his twelfth book, which 
treats of thofe laws that form political liberty as rebtive 
to the fubje£l, fays, thofe laws which condemn a man 
to death on the depofitiono f a (ingle Vitnefs, are fatal to 
liberty. In right reafon there (hould be two ; becaufe a 
witnefs who affirms, and the accufed who denies, make 
an equal balance, and a third muft incline the fcale. 
Spirit of Latus, ^. 12. r/i. 3. 

The marquis Beccaria delivers the fame opinion in 
nearly the fame words. In his judgment, one witnefs 
is not fufficient ; for whilft the aocufed denies what th^ 
other affirms, truth remains fufpended, and the right 
that every one has to be believed innocent turns the ba*" 
lance in his favour. £ffay on crimes and Punijbments^ 35, 

Sir William Blackstone condders this opinion as 
carrying ipatters too far, for there are fome crimes ia 
"^hich die very privacy of their nature excludes the po& 
fibility of having more than one witnefs: muft thefe 
therefore efcape unpuniihed ? Neither indeed is the bare 
denial of the perfon accufed equivalent to the pofitive 
oath of a difinterefted witnefs. In cafes of indi£lment 
for perjury this doftrinc is better founded, and there 
Qur law adopts it, for one witnefs is not allowed to con- 
vict a man indi£led for perjury, becaufe then there is 
only one oadi againfl: anpfher. |n cafe of treafon alfo 
th^.re is the accufed's oath of allegiance to cbunterpoife 
the information of a fingle witnefs ; and that may per- 
haps be one reafon why the law (in England not in Ire* 
land) requires a double teftimony'*to convi£b him« 
iThough the principal reafon undoubtedly is, to fecure 
the fubjeA from being facrificed to the fi£litiou8 con- 
y>irafie$ which have been engi^n^s of pr90igatte and 
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crafty politicians in all ages. 4 Comm. ca. 27. /. 351. 
Vide the rev. William Jad^on^s cafe. Pojl. 

Another reafon may be added, that in proportion to 
the atrocity of the offence, the evidence againft the 
party charged (hould be credible, (trong and conclufive* 

Chief juftice Kelyng fays, the queftion, whether at 
this day there needs be two witneffes to convid a man 
of hign treafon, hath grown only upon the opinion of 
Coke, who, amongft other things, delivers an opinion 
that, at common law, two witneiles are neceffary in 
cafes of treafon, and cites many books in the margin : 
but none of them warrant any fuch opinion, and there 
are many things in his pofthumous works, efpecially in 
his « Pleas of the Crown*' concerning treafons, and in 
his *^ Jurifdiftion of the Courts" concerning parliaments, 
which lie under a fufpicion whether they received no 
alteration, they coming out in the time of that which is 
called the long parliament, in the rebellion againft king 
Charles the ftrft. Kelyng 49. 

It has been before (I -ted, that previous X,o Jtat. i. 
Mdiu. 6. no certain number of witneffes was required 
upon the indiftment or trial of any crime whatever, 
2 Hawk. P. C. ca. 25. 3 Kek 6S. 2 Jones 233. 

For it feems, fays Hawkins, to be generally agreed, 
that the Jlatuies I and 2 Phil and Mary, in reftoring the 
order of trial to the courfe of the common law, took 
away the neceffity of two witneffes in all cafes within 
thofe ftatutes, from whence it feems to follow, that they 
were not required by the common law. 2 Hawk. P. C. 
ca. 25. 

In lord Stafford's cafe, 23 Car, 2. anno 1681, it 
became a queftion, whether two witneffes were necef- 
fary, as required by the i Edw. 6. ca. 12. and 5 Edw. 6. 
ia. II. which require two witneffes for cohvifiting a 
traitor and for finding the indi£l:ment ? And, North, C. J. 
.and his brethren held, that when the prifoner is charged 
with the offence of killing the king, and that the evi- 
dence is> that he feveral times laboured It, and by feve- 
ral ways, and to each particular time and faft there is 
but one witnefs, and yet that every of the faid fafts 
conduced dircdlly to the cffeding and perpetration of 
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the hO, and treafon charged upon the prifoner, fuch 
evidence was fufficient within the ftatute. But other- 
wife it had been if the fa£t had been tending to another 
feveral treafon. And the reafon giren by the learned 
judges, why fuch evidence was good, was — ^becaufe other* 
wife it would be a mod difficidt thing, and almoft im- 
poffible toconvifl any one of high treafon for compaffitig 
the death of the king, for fuch compaflings are feldom 
a£ted in the prefence of two witnefles at one time pre-^ 
fent. On this occafion, in the houfe of lords it n^as 
fuggefted, that the reafon of tw^ witnefles in treafon 
was, that antiently all or moft of the judges were 
churchmen and ecclefiaftical perfons, aqd by me canon 
law now, and then, in ufe all over the chriftian worlds 
none can be condemned of herefy, but by two lawful 
and credible witneQes; and bare words may make a 
heretic but not a traitor, and antiently herefy was trea- 
fon, and from thence the parliament thought fit to ap- 
point that two witnefles ought to be for proof of high 
treafon. Ray. 408* 

Itule Q)e S})itli* 

In England no perfon can be legally accufed or con-« 
vided of treafon^ except treafon refpe^ng the coin^ but 
on the evidence of at Jeafl: two lawful witnefles. 

Bjjlat. I £dw. 6. ca. 12. It is ena6ied, «« That no 
<< perfon or perfons fhall be indidied, arraigned, or con- 
« demned, or convi£led of any ofience of treafon, petit- 
<< treafon, or mifprifion of treafon, &c. unlefs the fame 
«< offender or offenders be accufed of two fufficient law- 
** ful witneflTes, or (hall willingly without violence con- 
<< fefs the fame." This ftatute was never ena£lted in 
Ireland. 

By ^at. 5 and 6 Edw. ^. ca. 1 1, fee. 8. it is further 
enaded, << That no perfon or perfons (hall be indi&ed» 
*< arraigned, condemned, convided, or attainted for 
<< any of the treafons^in the aA mentioned, or for any 
«« other treafons which then were, or after (hould be, 
<< which ihould be perpetrated, committed, or done, 
<< unlefs the fame pfiender or ofl^nders be thereof acr 
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<< cufed by two lawful accufers ; which faid accufers at 
<< the time of that arraignment of the party fo accufed» 
<< if they be then living, (hall be brought in perfon be« 
« fore the party fo accufedi and avow ^nd maintain 
^ what they have to fay againft the faid patty to prove 
« him guilty of tho treafons or offenpes contained in the 
<< bill of indi£^ment laid againfi the party arraigned, 
<< unlefs the faid party arraigned (hall willingly, without 
f < violence, confefs the fame." No fuch ftatute m Ireland. 

Byjlat. I and 2 PbiL and Mary ca^ 1 1. it is ^na£led» 
*' That all trials after that ftatute to be had, awarded, 
<< or made, for any treafon, (hall be had and ufed only 
<< according to the due courfe and order of the common 
^ law." 

Alfo, hjjht. I and 2 of PhiL and Mary^ ca. II* it is 
enabled, << That all and every perfon and perfons who 
<< ihall be accufed or impeached of any of the offence^ 
<< contained in that ftatute, or of any other offence oic 
<< offences concerning the impairing, counterfeiting, of 
« forging of any coin current within this realm, fliall 
*• and may be indided, arraigned, tried, convi£led, o» 
<f attainted by fuch like evidence, and in fuch manner 
^ and form as has been ufed and accuftomed within the 
•< realm, at any time before the firft year of Edw. 6." 

ByJfaU 7 Will. 3. TAP, 3. it is enafted, "That ik> 
^* perfon or perfons whatfoever, fhall be in^iAed, tried, 
<* or attainted of high treafon, wh>ereby any corruption 
<5 of blood may or fliall be made to any fuch offender 
«* or offenders, or any the heir or heirs of fuch offender 
^* or offenders, or of mifprifion of fuch tjreafon, but by 
<< and upon the oaths and teftimonies of two lawful wit- 
** neffes, both of them to the fame overt aft, or one pf 
<* them ta one, and another of them to anotkex overt 
«* aft of the fame treafon, unlefs the party indiQ;ed or 
^< arraigned, or tried, fliall willingly, without violence, 
^ in OPEN cotrRT confefs the fame, or fliall ftand mute 
•* or refufe to plead, or in cafes of high treafon fliall 
<^ peremptorily challenge above the number of thjrty- 
•* five of the jury." 

On the above cited Englifli ftatutcs, fo far as they 
fcfpcft the ncceflity of two witneffes, the following par- 
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ticulars have been laid down as rules, by ferjeant 
HawkimSj in his Pleas of tl^c Crown. Vol. 2. ra. 25. 

That where the ftatute of the i of Edw. 6. require 
that the party be accufed by two lawful witnefles, and 
that the 5 and 6 Edw. 6. that he be accufed by two law- 
ful accufers, ,thcy both mean the very fame thing, be- 
caufe the common law admits of no other accufers but 
witnefles. 2 Haw. P. Cr. ca. 25. 

And the fcme point is agreed by fir Matthew Hale 
and fir Edward Coke. Hale\ P. C- 301. 3 Injl. 25. 

This rule is fupported in the; cafe of Chrijiopher Low^ 
before the high court of juftice. Hale, who was his 
counfel, infilled, that two witnefles are neceflary upon 
the trial in cafe of treafon, upon the foot of the ftatutes 
of Edw. 6. not repealed^ he faith, in point of tefiimony by 
the ftatute of Phil, and Mary : and fir Thomas Wither* 
ingtony one of the counfel on the fide of the profecution, 
who argued with candor, admitted that the ftatutes of 
Edw. 6. are not repealed by that of Phil, and Mary g 
and that two witneflfes are ftill neceflfary ; but infifted 
that one witnefs to one overt-aft and another to another 
overt-aft of the fame fpectes of treafon^ are two vritnefles 
within the a£l. And fo it has been held ever fince the 
reftoration. 2 ^tate Tr. 144, 171, to 173 and 177. 
JFg?. 235. I Ha/e P. Cr. 296. Summ. 262. 

And adds Fofer^ this gentleman (fir William Wither^ 
ingtonj was the firft who confidered the point in this 
light, in which it hath been confidered ever fince the 
reftoration. Fo/l. 235. 

It IS not required either by ftatute the fr/l or the fifth 
and ftxth of Edward thefxthythzt fuch accufers or wit- 
nefles be prefcnt with the indi£tors in perfon, but that 
they may fend their accufation to the indi£tors in writing 
under their handsi which will be fuflicient^ even after 
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fhcir death. 2 Hawk. P. C. ca^ 25. 5. P. C. 164. Jf. 
Corona 2. Summ. 2o8* 

Sir Edward Coke declares a contrary opinion. He 
faysy it is nu)ft neceflary as many do hold, that there 
(hould be two hwivX accufers ; that is, two bnvful nuiU 
nejfes at the time (f the indiBment ; for, the indi£t mentis 
commonly found in the abfence of the party accufed, 
and it may be when the party fufpeded is beyon^ fea, 
or in remote parts, and may be outlawed thereupon^ 
and therefore feeing the indi^ment is the foundatipn of 
all, it mud be neceflary to have fubftantial proof in a 
cafe fo criminal, where probationes oportent ejfe luce clariores* 
3 Infi. 25, 26. 

It is obfervable, that none of the commentators on 
the afts of Edw. 6. exprefsly fay, that fuch accufation 
muft be upon oath. But it is clear it cannot be sin-' 
tended that the accufation may be without oath, for how 
can any accufer be faid to be a lawful witnefs, if he be 
not upon oath ; fir Matthew Hale alfo exprefsly fays, 
that tne party to the treafon that confeffed it, may be 
one of the two accufers or witnefles in cafe of treafon, 
for the ftatute intended two fuch witnefles that were a/- 
hwable witnejfes at common law : and at common law no 
witnefs can be examined but on oath. 2 Hawk. P. C 
ca. 25. I Hale P. C. 304. Leach, Cr. Ca, 12%. Po/f . 

But if any reafonable doubt exifted on this point, it 
is now completely fettled by 7 JFill. 3. as to the treafons 
within that ftatute, which exprefsly provides, «< That no 
«< perfon (hall be indited thereof but by and upon the 
« oath and teflimony of two lawful witnefles." 

^Ule t\fi iSfrtf). 

One who can only witnefs by hearfay what he has 
heard a good witnefs fay, is not a lawful accufer within 
any of thefe ftatutcs. For, if this were to be allowed, 
nothing would be more eafy than in any cafe, where 
there is one witnefs, to get a fecond, which would to- 
tally elude the provifion of the ftatutes in requiring two 
lawful witnefles. 2 Hawk, P. C. ca, 25. , 
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Yet in Thomas's cafe, Eaji. i Mary^ it was holdcn 
for laW| that of two accufersj if one be an accufer of 
his own knowledge^ or of his own hearing, and he re- 
late it to another, the other may well be an accufer ; 
and thus did fir Nicholas Arnold^ who accufed William 
Thomas of words which founded and tended to the death 
and de(lru£lion of the queen, of his own hearing, and 
at the requeft of JVilliam Thomas, he reported over the 
fame matter to fir James Crofts ; fir Jumes Crofts may be 
an accufer in this cafe with Arnold ,• and fir James Crofts 
reports this over to John FitzwilUams, who was fuppofed 
a man fit to have killed the queen, and he reports it 
over to fir Thomas Wyat^ &c. fo each of them may be 
an accufer. Dyer 99. b. 

This abominable and illegal do£):rine, or as fir Edward 
Coke terms it, this Jlrange conceit y that one may be an 
accufer by hear fay, was utterly denied by the juftices in 
the lord Lumlef% cafe. HiL 14 Eliz. 3 Co. 25. 

But if it be hearfay from the offender himfelf, con- 
feflling the fa£):, fuch a teftimony upon hearfay makes a 
good witnefs within the ftatute. I Hale, P, C. 306. 
Fide Confe//$on» Poft" . ca. 

On the above cafe of William Thomas, Foster has 
animadverted with unufual feverity and marked repro- 
bation. 

*« I do not find," fays that excellent judge, " upon 
w looking over the (late trials, that in crown profecu- 
«* tions any great regard was paid to the afts of Ednv, 6. 
« for near a century after they were paiTed, or indeed 
<« to the common well-known rules of legal evidence. 
<« Though the authors who wrote in thofe days do fome- 
«< times fpeak of the a£ls as then in force. In the cafe 
«< of William Thomas, when they were undoubtedly in 
« force, they were rendered quite nugatory by this very 
•«, extraordinary refolution, that one witnefs of his own 
«« knowledge, and another by hearfay from him, though at 
*« the third or fourth hand, made two witneffes or accu- 
« fers within the aft." Fo/l. 234. Ahd, 

In the cafe of fir Nicholas Throckmorton, which 
came to triil the fame term, no fort of regard was paid 
to them. For though the prifoner ftrongly infifted on 
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Ac tcncnf df them, particularly of that which requireth 
^ the witnefles to be brought face to face upon the trial f 
the counfel for the crown went on in the manner for- 
tntilj praflifedy reading examinations and confeflions of 
perfons fuppofed to be accomplices, fome living and 
amefnable^ and others lately hanged for the fame trea* 
fon. Ibid, I St, Tr. 6S» 

In many of the fucceeding trials, the prifoners were 
told that the ftatutes of Edw. 6. nuere repealed ; particu- 
larly that which required two witnefles face to face ; 
that this law hath been found dangerous to the crown ; 
that witnefles may be prevailed upon to unfay in court 
'what they have faid upon their examinations ; that the 
"confeffion of perfons accufing themfelves are the ftrongcft 
ef all evidence againft their accomplices ; that their 
.partners in giiilt are gens de leur condition the ftatute of 
treafons fpeaks of; and that confefTions though not 
figned by the party, are of equal weight with thofe that 
are figned. Ihid, 

This every man wha will do fo much penance as Xx> 
read over the ftate trials during the reigns of queen 
Elizabeth and king James^ will find to have been the 
doflrine and pra£tice of the times ! Ibid, 

In fucceeding times, when people of all ranks and 
parties had in their turn been learning moderation in the 
fchool of adverfity, light began to dawn upon us. Lord 
Coke after his difgrace at court had given him leifure 
for cool refle£lk>n, was of opinion that the ftatutes of 
Ediv, 6, touching evidence are not repealed by the i and 
2 PhiL and Mary ^ that two witnefles are ftill required 
in cafes of treafon^ not barely upon the indiAment^ 
which he ftateth as an opinion entertained by fome, but 
alfo upon the trial. This, fays Fojlery as far as I can 
colle£t from the paflTages I have cited, was the refiilt of 
all his fearches in this matter *, though he doth not in 
every part of the paffages exprefs himfelf with that 
light and precifion which the importance of the fubjeA 
required. Foft. 235. Vide 3 Injl. from 24 to 27. Ante 
Mr, Lovers cafe^p. 
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One witnefs to one> and another witnefs to another . . 
overt- aft of the very fame treafon, are fufEcient within : 
the ftatutes of the i and 5 and 6 of Edw. 6. and the ex- 
prefs words of 7 WilL 3. are agreeable hereto. 2 Hawk. ^ 
P. C.ca. ^5. . . 

And fo it was ruled in lord Stafford's^ cafe, 32 Car. 2.. 
before the lords, on an impeachment by the commons of 
high treafon, for hiring a perfon to kill the king. Dug'" 
dale fwore that the prifoner proffered him five hundred 
pounds to perpetrate the faft ; and D(Ues fwore that the 
prifoner received a commiffion to be paymafter . to an 
army to be raifed by the roman catholics ; and Tubberville 
fwore, that five or fix years before that time, the pri- 
foner, at Paris, proffered him a good reward to kill the 

king- 

Upon this evidence a queftion was put to the judges 
jthere attending (Scj^aggs, C. J. abfent) whether the evi- 
dence given was fufficient for convifting ^e prifoner^ 
notwithftanding the (lats. of i Edw. 6. ca^ \%. and 
6 Edwp 6. ca. 11. which require two witneffes for con- 
vifting a traitor, and here is but one witnefs to .each . 
faft? 

The Judges anfwered, when the prifoner is charged 
with the offence of killing the king, and that, the evi<* 
dence is, that he at feverai times laboured it, and by fe- 
veral ways, and to each particular time ^nd faft there is 
but one witnefs, and yet every of the faid fafts con- 
duces direftly to the effefting and perpetration of th^ 
faft and treafon charged upon the prifoner, fuch evi- 
dence is fufficient within the ftatutes.^^ 

But other wife it had been, if the fafts (given in evi- 
dence) had been tending to another feverai treafon. 

And the reafon given why fuch evidence was good 
was, becaufe otherwife it would be a nioft difiicult thing, 
and almoft impoffible to convift any one of high»treafon 
for compaffing the death of the king, for fuch com- 
paffings are feldom afted in the pretence of two wit- 
neffes at one time prefent. 
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On this eccafion the Chancellor faid, that antiently 
jnoft of the judges were churchmen, and by the canon 
law none can be condemned for herefy but on evidence 
of two lawful and credible witnefles, ^nd bare words 
may make a heretick, but not a traitor, and antiently 
herefy was treafon: and from thence the parliament 
thought fit to appoint that two witneffes ought to be for 
proof of high treafon. Sir Thos. Raym. 407. 3 St, 3V. 
loi. 2 Hale P^ C. 2B6. 

Foster obferving on this determination in lord 
Stafford's cafe, fays, from that time the point hath 
been fettled. And in the fucceeding trials of that reign 
and the next, though many irregular things were done 
favourable to the times, this rule ftill kept its ground. 
And in all the trials after the revolution, before the aft 
of the 7 JVilL 3. took place, it was ftriftly obferved, 
J^ofier 237. 4 St. Tr. 691, 697. Rook^uoqd's caji^ 
8 Will. 3. 5 St. Tr. 22. Vaughan'scafey 8 Will- 3. 

Foster alfo lays it down as a general rule, that all 
collateral fa£ts, not conducing to the proof of the overt- 
aAs, may be given in evidence on a trial for high treafon— rr 
for whatever was evidence at pommori law is ftill goo4 
evidence under the ftatute, which is confined to the 
proof of the overt-afts. Fojier 242. 2 Salk. 634. 
Vaughat^s cafe. 5 St, Tr, 17. 

Or by the confeffion of the prifoncr, for the words of 
the ftatute are confined to the overt-afts. 8 St. Tr. 255. 
FoJler 242. Vide ConfeJ/ton^ Poft. 

fi\x\t tfte €io!)rt}. 

The ftatute the X and 2 Phil, and Mary ^ ca. 10. by 
cnafting, « That all trials of treafon (liall from hence- 
« forth be according to the courfe of the common law," 
doth not take away the neceffity of two witnefles upon 
an indiftment required by the i , 5 and 6 Ediv. 6. c. 6, 
becaufe the indi^kmqnt is no part of the trial, but is 
more properly the accufation to be tried. 2 Hawk. P. C. 
fa. 25. S. P. C. 90, 164. A Cor. 220. 

Foster on ^his fubjeft faith, a difference hath been 
t^ken in the conftrudion of the ftatutes of JSdw. 6. and 

Phi/. 
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Phil, and Mary^ between the indiAment and the trial ; bat 
this diftin£\:ion is entirely without foundation, even upon 
the foot of thofe ftatutes. But the prefent ad: hath not 
left room for that diftindion. It ena£teth, " That no 
<< perfon (hall be indiSed^ tried, or attainted of high 
<« treafon, whereby any corruption of blood may be 

, « made to the offender, or his heirs, or of mifprifion 
^< of fuch treafon, but upon the o^ths of two lawful 
«< witnefTes, either both to the fame overt-aft, or one of 
*« them to one, ^pd the other of them to another oyert- 
<< 2i& of the SAME TREASON, uulefs he fhall willingly, 
<* without violence, in open court, confefs the fame, 
<< or (hall (l^nd mute, or refufe to plead, or in cafes of 
«< high treafon fliall peremptorily challeno;e above the 
«« number of thirty-five of the jury." 7 Will, 3. ca. 3. 

fecf. 2. 

The cafe of fir John Fenwick, 1696, 8 Will. 3. 
(hews the reftridiion in the above claufe of ftatute the 
7 Will. 3. on the Englifh courts of juftice to be impera- 
tive. In that cafe it was ruled, that the information of 
a witnefs taken upon oath, before a juftice of peace, 
being joined with the evidence of one other witnefs 
only, could not in the ordinary courts of juftice amount 
to a fufficient evidence within the above ftatute, which 
requires two witnefles in high treafon, and therefore it 
was thought necefTary to proceed in that cafe by bill of 
attainder in parliament; whofe power, fays Hawkins^ 
excufing the proceedings, can be reftrained by no rules 
but thofe of natural juftice. 5 St. Tr. 40. Hawk. P, 
C. ca. 46. 

And in the proceedmg on this bill, by the influence of 
the court, within one year after the paffing of a ftatute, 
ena£i:^, as Blackstonb fays, for the purpofe << of fe- 
curing the fubje£b from fi£bitious confpiracies, the en- 
gines of profligate and crafty politicians," by requiring 
a double teftimony to convift ; a majority of the repre- 
fentatives of the people of England eftabliflied a prece- 
dent, difpenfing with rules of evidence, which they had 
recently eftabliihed as law. A proceeding the more ex- 
(raordipary, when it is remembered that at the revolution, 
1698, king WjLLiAM in his decUration to the people 

ftated, 
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ftated, that ** oppression on trials** was one caufe of 
his coming into England. Vide the declaration. 

It is alfo provided by the above ftatute, " that any 
*' perfon being indited as aforefaid, fqr any of the faid 
'< treafons or mifprifions, may be outlawed and thereby 
<< attainted. And in the cafes of the high treafons 
«* aforefaid» where, by the law, after fuch outlawry, the, 
*< party outlawed may come in and be tried, he (hall 
<« upon fuch trial have the benefit of this aft." SeSf. 3. 

And it farther enafteth and declareth, «< That if two 
« or more diftin£): treafons of divert heads or kinds 
** fhall be alledged in one bill of indiftment, one wit* 
** nefs to one of the faid treafons, and another to ano- 
** ther of the faid treafons, ihall not be deemed two 
« witneffes to the fame treafon, within the meaning of 
** the aft." Se^. 4. 

UtuTe ^ J^m^- 

The faid ftatute of the i and 2 Phil, and Mary doth 
not extend to mifprifion of treafon. But this is exprefsly 
provided for by ftatute 17 WilL 3. as to fuch treafons as 
are within that ftatute, and therefore there muft be two 
witnefles to the indiftment as well as to the trial of fuch 
mifprifion. 2 Hawk. P. C. ca, 25, Fide thejlat. WUl. 3. 
immediately above cited. 

That petit treafon is vntVinJlat. 4, 5 and 6 Edw. 6. 
and I and 2 Phil, and Mary, c. 10. but not within the 
7 Will. 3. 

From whence it follows, that two witneffes are re- 
quired to the indiftment, and not to the trial of that 
offence, and that two witneffes are not neceffary even 
upon the indidment, if the party upon his examination 
confefs it. 2 Hawk. P. C. ca. 25. B. Cor. 220. 3 Infi. 
24. Po/l. 233- 
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ISuIe tfje Cet«nH}* 

The ftatute of the i Phil, and Marjy c. ii. which 
enafts, " That all perfons accufed of any offences con- 
<« cerning the impairing, counterfeiting, or forging the 
«« coin, fliall be indifted and tried as at the common 
<« law,*' hath been conftrued to extend to clipping, and 
all other ofiences in impairing the coin, which have been 
made treafon fince the faid }at. i ani a Phil, and Mary. 

From whence it may be argued, that^^i/. 7 Will. 3. 
by *< exprefsly providing, that nothing therein fhall cx- 
«< tend to high treafon for counterfeiting the coin," in- 
tended in like manner, that it fliould not extend to any 
other high treafon concerning the coin. 2 Hawk. P. C. 
c. 25. 2 yones 233. 3 Keh. 68. 

From the authorities cited, two rules clearly refult — 

-f^C^* That the common law did not require any certain 
number of witneffes, on the trial of any crime what- 
foever. 2 Hawk. P. C. ca. 46. 

Sule tt)t CJjirteent}). 

Secondly f Thztjlats. i JEdw. 6. ca, 12. and 5 and 6 
£d%u. 6. ca. II. which required two witneffes in treafon, 
were not repealed by Jlat, i and 2 Phil, and Mary, which 
ordered that all trials for treafon fhould be according to 
the courfe of the common law ; and therefore that it is 
ftill neceffary in all trials for high treafon, not concern- 
ing the coin, to have either two witneffes to the fame 
overt-a£t, or one witnefs to one, and another witnefs to 
another overt-a£l of the fame kind of treafon. 2 Hawk. 
P. C. ca. 46. 

On the authority of the firft of the rules, and in as much 
as the ftatutes of Edward the fixth, Philip and Mary, and 
William the third, never were ena&ed in Ireland, the 
judges, fo far as related to the number of witneffes, pro- 
ceeded on the trial of the reverend William Jackson, 
at Bar, B. R. Dublin, Eafttr, 1795 ; and alfo on the 

Several 
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fcveral fubfequent trials for the fame offence, by com'- 
miffioners ^f oyer and terminer^ Dublin^ December 1795, 
February 1 796, ^c. 

Currari^ Pofjfonby and Mac NaHy^ afligncd counfel on 
thofc trials for the prifoners, revived and urged the doc- 
trine of 'fir Edward Coke, that two witneffes, credible 
in their perfons, and concurrent in fupporling the alle- 
gation of one integral and fubftantive clafs of treafon, 
were neceflary at common law to convift of high trea- 
fon, notwithdanding the obiter opinion of fir Michael 
Foster, That the ftatutes of Edw. 6. and Will, 3. 
though not enafted in Ireland, were declaratory of a 
great principle of juftice, and the common law of the 
land. That thefe ftatutes did not create, but revived 
that principle which had only flept, but never expired ; 
and, that by the revival an end was put to an innovating 
ahufe of the common law, the antient rule of which 
was, that no man could be lawfully indifted or convifted 
of high treafon, but on the teftimony of two lawful 
witnefles, unlefs he confefled the faft* 

The attorney-general (Wolfe ) anfwered, and lord Clon- 
MELL, C J. DowNES and Chamberlain, J. ruled, that 
the common law of England and Ireland were the fame ; 
2S\A by that law one credible witnefs fwearing to the fa£k 
laid, and thofe fa6ls being the a£ts of the priforier, and 
manifefting his treafonable intention, was fufficient to 
convi£l, in cafes of high treafon, if the jury believed 
that witnefs ; and that the ftat. of king William the 
third, which require two witnefles, was confined to 
England^ and not of cfFeft in Ireland. Vide Jackfon^s trial 
by Ridgeway, 

Every man who has read the parliamentary hiftory of 
that aera, when the liberties of Ireland were claimed, 
when Poyning^s law was repealed, and when the appel- 
lant jurifdiftion of the lords was re-eftabliflied, and the 
freedom of the fubje£l fortified by the habeas corpus aft, 
muft wonder that the men who brought about the re- 
formation of Ireland, did not alfo procure the paffing of 
a ftatute fimilar to that of the 7 ^ WilL 3. in England. 
But probably that ztl was confidered by the. Irifh legif- 
lators of that dav, as declaratorv of an antient principle 

of 
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of common law. They did not recolle£k to adopt the 
language of Currauy in Jackfon^s cafe, " That the breath 
•< which in England cannot fo much as taint the cha- 
" radker of the accufed, fhall, becaufe he is in, Ireland, 
« blow him from the face of the earth. That he who 
*< would in Great-Britain be fecure from an individual 
** enemy, muft, becaufe he is to be tried in Ireland, 
*< periih under his fingle accufation." Yet fuch is the 
diftinftion in the law of treafon, between the two coun- 
tries. ^ But now that a political upion has incorporated 
them into one kingdom, governed by one parliament, 
the law refpefting evidence on trials for high treafon, 
will, no doubt, be made common to all the king's fub* 
je£l$, by extending the ftatutes of Edward the ftxth^ 
Philip and Mary^ and William the thirds t«, thofc who 
are refident in Ireland. Clearly the iubje£ls of the 
united kingdom, refident in Ireland, are intitled to every 
proteftion enjoyed by thofe who refide in England. The 
law which takes away the life of a man, ftiould ever be 
wife, and fliould ever be uniform. Diftinftions fuch as 
ftill exift in the law of treafons, are invidious and tend 
to difcontent. If thefe Englifh ftatutes were enafied 
becaufe in cafes of treafon the oath of allegiance coun- 
terpoifes the information of a fingle witnefs, -is not an 
Irifliman intitled to the benefit of that reafon ? — or, if 
the principal reafon for ena<S):ing thofe ftatutes was, as 
fir William Blackstone ftates, ** To fecure the fub- 
" je£J: from b^ing facrificed to fid^itious confpiracies, 
<* which have been engines of profligate and crafty po- 
« liticians in all ages," why fhould not Iriftimen be 
granted the fame fecurity, from fuch confpiracies and ' 
the machinations of fuch politicians ? The imperial par- 
liament have to difcufs and determine thofe queftions at 
a future day. Vide Blackft. Comtn, 351. 

Biihop Burnet makes a ferious objeftion to the [lot. 
7 Will. 3. and his principles appear ftrongly urged ia 
the cafe of fir John Ftftiwick^ by thofe who fupported 
the bill of attainder. The bifhop fays, " This aft pafled 
«« after a long ftruggle, contrary to the hopes and eif- 
«♦ pcftations of the pcrfons then at the head of aflairs," 
it was carried by the tories, and " the defign of it, 

F " feemed 
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J« (leemed to be, to make men as fafe in all trcafonablc 
•* confptracies and praAices, as was poffibk." Burm^s 
Htft* his own Time. 3 edit, Lond. i'j66. ^.194, 222. 

On this opinion (ir Michael Foster critically .ob* 
ferves, that had the bill required two witnefies to the 
fame h&, at the fame time, as his lordfhip faid it did, 
it would indeed have rendered men very fccure in trea- 
fonable praflices ; but then it will be difficult to recon- 
cile this to what the bifhop faith in a few lines after- 
wards. For, after fetting forth the fubftance of foiiic 
of the principal claufes, particularly that relating to 
two witneffes to the fame fad, at the fame time he add- 
cth — ''all thefe things were in ihemfelves jufi^ and if 
'* they had been moved by father men^ and at another time 
«« they woulU hate met with httle oppofuion^* 

So that it appears the bifhop^s obje£lion was not to 
the principle of the bill, but to the authors of the bill 
and their party. 

tixk t^e JFotirteentl). 

It i« a fettled general rule, that whatever was evi- 
dence at common law, is ftill good evidence under the 
ftatute the 7 rf Wilt. 3. 

It appears by this rule that it is (till necefiary, in 
all cafes of high treafbn not concerning the coin, to 
have either two witnefles to the fame overt^aA, or one 
witnefs to one overt-aft, and another witnefs to another 
overt-aA of the fame treafon } this point is now finally 
fettledj it being enaded, that no evidence (hall be ad- 
mitted of any overt-a£^ that is not exprefsly laid in the 
indi£tment, by >?<?/. 7 WiU, 3. ca. 'i* fee. 2. 4. 

Foster commenting on this flatute of king William^ 
fays, but though it requireth two witnefles to each trea- 
fbn, yet a collateral fa6t not tending to the proof of the 
overt-ads may be proved bv one. For this ftatute con- 
fineth itfelf to the proof of the treafon, the proof of 
THE overt acts. And ikk^Jlatutes rf Edw. 6. are con- 
fined to the evidence for proving the prifoner guilty of 
the oflences charged on him, which likewife muft be 
underftood of overt-adis. F^. 240. 

In 
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In the Kino, v. Va!70Han, admiraUy feffions^ Novitn^ 
her 1696, 8 Will. 3. the difference between the proof 
of the overt-a&s and of collateral fa£ls» vras taken by 
lord Holt, C. J. the prifoner infilled dnd called wit* 
neffes to prove he was a fubjcA of Fran^e^ born in the 
dominions of the French king. The co^nfel for the 
^rown called witnefTes to prove him bprn in Ireland, and 
his counfel infifting that diere was but one credible wit- 
nefs to that fiftiHoLT, C. J. faid, "That is no overt* 
^< a£l, if there be one witriefs to that it is enOtt|h% 
^< there need not be two witneffes to proye him a lub- 
*« jed, but here be more." 5 &. Tr. iach. 634. S. C. 
Vide ca. Gonf. Pofi. 

The King, v, Willis, admiralty Jeffiotts^ 7 jftm. con- 
firms the opinion of Holt. He was indicted for ad- 
hering to the queen's enemies on the high feas« He 
made alienage his defence as Vaugban had done, and his 
confeflion that he was an Engliihman was admitted, 
though his counfel infilled on theffal. 7 JTilf. 3. It 
was anfwered by the court, that the 7 W^l. 3. was to 
prevent a confeifion from being cmclu/tve evidefice of the 
very overf-^^^ not %o take away that ioT% of evidence of 
collateral matters. And Faughan^s cafe was relied on. 
Foft. 2^2. Vide chafi. Confejfion pofi. 

Sir Michael Foster accedes to Uiefe decifiohs, t>b» 
-ferving, that in truth with regard to all collateral f;i£l8f 
not conducing to the proof of the overt*a&8, we may 
fafely lay it down as a general rule, that whatever was 
evideqte at common law, is ftill good evidence under 
the ftatute, which ^ confined tp the |»roof pf (he overt' 
a£b. foft. 242. 

tivi^t rt)e fifteenti)* 

In al) califs of high treafon to which corruption of 
blood i9 not attached, the evidence of a dpgle credible 
witnels is fufficient to cony^dl. 

And fo it was determined in the cafe of Gahagan, 

Connor, and Maphan, Old Bailey fejjimu^ Januqry I749» 

|>efore Fai^ker, C. B. and Burnett, J. The prifoners 

Yf^e indifled for high treafon, vsx filing and dilni^iihi^g 

? \ the 
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the current coin of the realm. One witnefs only was 
produced to prove the h(\ : and it was fubmittcd to the 
court, whether upon the conftruftion oi J}gt. i Edw, 6. 
C0. 12, 6 Edw. 6. ca, II. I and 2 Phil, and Maryy ca. 

10. and 7 Will. 3. (a. 3. fe&. 2. any perfon can be con- 
vifted of high treafon upon the teftimopy of a fingle 
witnefs. A"^» 

The CQurt upon the authority ol Anjlruther^s cafe, and 
Ae opinion of Raymond, C. J. Old Bailey^ OBobtr feffionsy 
t72;7, as the cafe of Ann Johnjon^ held that one witnefs 
is fufficient to prove any treafon, where there is no cor- 
ruption of blood. Leach. Cr. ca. 2. Edit. 39. 3 EdH. 50. 

In the King, v. Anstruther, indicted on fiat^ 
5 Eliz, ca. 12. for impairing the coin, cited in the above 
cafe, thp prifoner ^as convifted on the evidence of one 
witnef? : j^nd at a meeting of the judges at SerjeantV 
Inn-hall, 6 May 1725, they were unanimous that the 
Cpnvl^ion was legal. T. Jones 233. 

Here it is proper to obferve, that by the general tenop 
of the afl: of 7 Will. 3. it extendeth to fuch high trea- 
fons only^ whereby " any corruption of blood may of 
^ fhall be made to the offender or his heirs, and to the 
« mifprifion of fuch treafonj. Fqfl. Cr. Law 222. 

Th^ firft and fecond feftions are exprefsly confined to 
thofe treafons, and the mifprifions of them : and all 
Other glaufes, except thofe relating to the trial of peers^ 
and to the rejeSion of evidence of overt-afts not laid in 
the indifliment, ufe words of plain reference to the trea- 
sons mentioned in the firft and fecond fe£lions. And 
the tliirteenth feftion exprefsly excludeth the treafons of 
counterfeiting his majefty's coin, the great feal, privy 
feal, fignet and fign manual. Ibid. 

The cafe of petit, ireafoti Ithereforc ftandeth upon the 
foot it did before this a£);, ^nd fo do the treafons that 
are exprefsly excluded. And all the treafons created by 
afts faving the corruption of blood. Ibid. 

The fiatutc? faying she blood are, 5 EHz. ca. i. fee. 10, 

11, 12. concerning the papal fupremacy. 5 Eliz. en, 11. 
|8 Eliz. ca I. 8 and<) Will. 3. ca. 25, and 15 and 16 
iSfo, 2« ca^ 2B. touching t/:f coin. 

mt 
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Two witnefles are required in proof of perjury : but 
the taking of (he oath and (he fa£); may be proved by 
one witnefs only. 

In the Queen, v, Muscot, Mich. 12 Ann. B. R. 
this rule is laid down by Parker, C. J. who, in fum- 
ming up the evidence to the jury, ;imong other things 
faid : there is this difference between a profecution for 
perjury and a bare conteft about property^ that in the 
latter cafe the matter ftands indifferent, and therefore a 
credible apd probable evidence ihall fum the fcale in fa- 
vour of either party : but in the former, prefumption is 
ever to be made in favour of innocence, and the oath 
of the party will have a regard paid to it until difprbvcd* 
But it muft be a clear and ftrong evidence, and more 
numerous than the evidence given for the defendant, Tor 
clfe only oath againft oath, io Mod, 195. 

For the rule refpefting the competency of the party 
prejudiced by the perjury to prove the offence. Fide 
4 Burr. 2254. Abrahanfs qui tarn, v. Bt$tm. Po/l 



CHAPTER V?- 



In what cafes ^ and under ivhat circuntftances the cenfeffion of 
a prifoner m(iy be given in evidence^ by authority $f the 
common laii^;^ and by Jlatute ; and, in what cafes the con^ 
fejfion of a prifoner is to be rejeBedf and of evidence by the 
confefHon of perfons not on trial. 

Sule tlje ^irttt 

THE confefliofi of the defendant himfelf, taken upon 
an examination, in writings before juftices of the peacey 
in purfuance of the ftatutes of Philip and Mary^ upon 
bailment or commitment for felony, is legal evidence 
againft the party confefling. % Hawk. P. C. ca, 46* 
Sutnm. I02| 193, 262, 264. 

But 
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ag«inft him. 5 Mod, 165. This was refufcd in TJ^roci* 
m9rton\ cafe* 1 Mary, i St. Tr. 70. 

iTiq conf'effion of the defendant himfelf in difcourfe 
with private perfons, or before a magiftrate, if not taken 
in writing, hath always been received as evidence agtinft 
him. 2 Hawk, P. C. ca, 46. 

As in Stone^s cafe, Trinity^ 4 EHz, The prifoner, 
who was indidled for murder, was convi£led on his own 
CGmfeilion to two prifoners, confined with him in New* 
gate. Dyer 214. c 215. «. Franci/s cafe, 6 St, Tr. 58. 

And in Hall's cafe, Lent ajftxes^ Stafford 1790, it 
was held, that if a confeffion be not taken in writing, 
parol evidence of fuch confeffion is legal evidence, and 
a prifoncr may be convifted thereon, although the fads 
be totally uncorroborated. MS* 

!SuIe ^t Jriftf)* 

The confeffion of one perfon cannot be received as 
evidence againft others. 2 Haiuk. P. C. ca. 46. 

Yet in Throckmorton's cafe, Guildhall^ London^ 
I Mar. 1554, the duke of Suffolk's confeffion was 
read againft him, imputing that he had been privy to the 
treafonable confpiracy^ for which the duke had been 
executed, i St, Tr, 70. 

So in the carl of Essex's cafe, for high treafon, .be- . 
fore the lords, at Wefttmnjier^ 19 February 1600. 
43 -E/rz. the confeffion of fir Ferdinando Gorges , and fir 
Wsarles Daversj were read in evidence againft the pri- 
foner. i St, Tr. 197. 

And in fir Walter Raleigh's cafe, tried for high 
treafon, at Wintotiy by fpecial commijfton^ i James \. No* 
veinher 1603, before Popham, C. J. B. R. Anderson, 
C. J. Com. PI. and Gawdry and Warburton, J's. 
The attorney-general, fir Edward Coke, who con^ 
/dufted the profecution for the crown, caufed the con^ 
feffion of lord Cobham to be read in evidence againft fir. 
Walter — but on this occafion, as the prifoner obferved,^ 

Mr. 
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Mr. attorney neither behaved << like a man of quality^ 
*f nor a man of virtue," and whoever reads the trial 
will add, nor like a lawyer, for clearly lord Cobham s 
confeffion wa6 not legal evidence, and fir Edward Coki% 
language to the prifoner was unprovoked^ yet mean, 
cruel, and vulgar. The humanity of lords Elden and 
KiLWARDEN, who zfXti as attornies-general, in Great- 
Britain and Ireland, on the recent trials for treafon, ex« 
hibits a contrail of conduct and manners that muft do 
them honour with the lateft pofterity. Thofe refpe£ia- 
ble and learned advocates, like honorable men, drew 
their expofitions of the law from pure principles, and legal 
information; principles which are found in the works o£ 
Hale^ whofe memory will live throughout the enlight- 
ened world, as long as the adminiftration of pure juf<^ 
(ice fhall exift \ and of Fo/ier^ whofe judicial chara£ter 
merits the higheft eulogium ; principles which no expe- 
diency can warp^ and which no power can abufe with 
impunity, 

aule tl}e iSijct!). 

The confeffion of a prifoner, taken on examinations 
by a magiftrate on an information, and reduced into 
writing, cannot be given in evidence until its identity be 
proved. I Hale P. C, 284. 

And on the principle, that " the beft evidence the na« 
<« ture of the cafe afford,*' is the only evidence that 
can be received, the proof of fuch examinations of the 
prifoner muft be made either by thejufticeof the peace^ 
or the coroner who took them, or the clerk who wrote 
them down, that they are the true (ubftange of what 
t\ie prifoner confcfled. Ikid. 

And before fiich examinations can be read in evidence;)^ 

U muil ajlibbe teftificd, that they were made freely, 

' Q withoujt 
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without any menace or terror, or any fpecies of undue 
influence impofed upon the prifoner. Hale P, C, 284. 

Hale gives the reafon — " I have often known," fays 
that venerable and benevolent judge, " the prifoner dif- 
own his confeffion upon his examination before the juf- 
tice, and be fometimes acquitted againft fuch his con- 
feffion." Unci. 

tivilt tJje Bintl)* 

But a free and voluntary confeffion is deferving of the 
higheft credit, becaufe it is prefumed to flow from the 
highefl: fenfe of guilt, and therefore it is admitted as 
proof of the crime to which it refers ; but a confeflion 
forced from the mind by the flattery of hope or the 
torture of fear, comes in fo queftionable a fhape, when 
it is confidered as evidence of guilt, that no credit 
ought to be given to it, and therefore it is rejefted. 
Warrich/halPs cafe^ Leach* Cr, ca, 2 Ed, 222. 3 Edit. 
298. 

Therefore in Thomas Vaughan's cafe, before the 
admiralty fejjions^ November 1696, 8 WilL 3. though 
his confeffion was given in evidence, yet it appearing, 
upon crofs examination, to have been made the night 
he was taken, and when very drunk, the faft of his 
birth in Ireland being abfolutely denied by him the next 
morning upon his examination taken before a magiftrate, 
little regard feems to have been paid to his confeffion. 
5 St. Tr. 17. 2 Salk. 634. Fofter 240. 

Thefe rules refleft the brighteft luftre on the princi- 
ples of the Englifli law, which benignly confiders, that 
the human mind, under the preflure of calamity, is 
cafily feduced, and liable in the alarm of danger, to ac- 
knowledge indifcriminately a falfehood or a truth, as 
^ diflierent agitations may prevail : and therefore a confef- 
fion, whether made upon an official examination, or in 
difcourfe with private perfons, which is obtained from a 
defendant by the impreffion of hope or fear, however 
flight the emotion may be implanted, is not admiffible 
evidence. For the law will not fufler a prifoner to be . 

made 



made the deluded inilrument of his own conTi^^ion. 
Gilb. Evid, by Loftj 137. 

The wifdom of this do£lrine was, fully illuftrated in a 
cafe at Gloucefter. Three men were tried for the murder 
of Mr. Harrifony at Cambden^ and one of them, under 
a promife of pardon, confefled himfelf guilty of the 
fad. The confeffion therefore was not given againft 
him, and a few years after it appeared that Harrifon 
was alive. MS. note cited inXtacb's Cr. Ca. 2 Edit, 223. 
3 Edit, 298. 

The fame rule and the fame merciful conftru£):ion 
diereon prevailed in Ireland. In Spring ajftzes^ Muilin- 
gar^ April iZoo^ William Bell was tried on an in- 
dictment for robbing the mail. On being apprehended, 
Mr. Tighey his ma(ler> and alfo a magiftrate, obtained a 
confeQion from him by menaces and promifes. Mr. 
Lilly alfo a magiilrate, went to the prifoner in gaol, 
where he figned a written confeffion. Mr. Lilly on the 
trial, candidly acknowledged that he believed the writ- 
ten confeffion, taken from the prifoner by him, was 
given in confequence of the imprcffions previoufly made 
on the prifoner's mind by Mr. Tigkey and therefore lords 
KiLWARDiN and Carleton, Chief Juftices, refufed to 
receive it. MS, 

Mr. Capel Loft, the learned editor and amplifier of 
the lad edition of " Gilbert's Law of Evidence," iu 
his reading upon the authorities cited from Hale, gives 
a caution worthy the attention of the minor magiftrates. 
It appears therefore, fays Mr. Loft, that if any of the 
requifite circumftances are wanting, this fpecies of proof 
(confession) will be rejected ; and on the lad circuit, fir 
George Nares even went furtlier, he, though fink* 
ing under his illnefs, exerted his accuftomed vigilance 
and benevolence, in the cafe where the admiffibUity of 
a confeffion in writing was rendered doubtful, by cir- 
cumftances at the time of making it. If pradicable, it 
may feem always beft where the confeffion of the pri- 
foner is taken, that it be in the prefence of one or more 
indifierent perfons unconnedled with the prcftcutory the 
ma^ratey or the prifoncTy or at leaft thp two former, 
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that It may be provcablc to have been dclibctatcly and 
freely made. Loft in his ed. of Gilb. Evid. 216. 

It is fcarcely poflible for any man who has attended 
the courts of juftice in Ireland, not to recoUeft, on 
reading the above eulogium on fir William Nares, the 
truly conftitutional and uniformly humane condu£b of 
Mr. KeLLT, virhile the beilch was honoured by his filling 
a judicial feat upon it. 

The truth of this reafon given by HaLe and the other 
authorities above cited, was repeatedly evinced upon 
trials on the circuits for treafon, for adminiftering unlaw- 
ful oaths, and for other ofFences, conne£l;ed with the re- 
bellion in Ireland, in 1798. And experience, refulting 
from thofe trials, inconteftibly proves, that confeflions 
extorted from the fear of death, the infliaion of tor- 
ture, the hope of reward, or impunity for ofFences com- 
mitted, fo far from accelerating and clearing, impeded 
and fouls the current of juftice, by often caufing the 
acquittal, not only of the accufer by confefCon, but of thofe 
whom he accufes in the firft inftance before the magif- 
trate, to fave himfelf. A witnefs fo circumftanced, 
when he appears to give evidence for the crown, often 
denies what he has fworn as an informer before the 
Juflice, or makes fuch ^xcufes for fwearing, or prevari • 
cates, or condu£ls himfelf in fuch a queftionable man<9 
ner, as to deftroy his credit with the jury. If he has 
fworn falfely before the magiftrate, under the impref- 
fion of terror, or hope of pardon, it has frequently 
happened, that the folemnity of the court, and the ap- 
pearance of the prifoner whom he has injured, awes his 
mind into a recantation of his confefEon and extradls 
the truth. He feels himfelf on the verge of committing 
murder — and the accufations of his confcience palfying 
his heart, renders him a coward in villainy. WitnefTeSj 
however, who have fworn truly, in their examinations 
before the magiftrate, and falfely before thci jury, have 
in feveral inftances become the dupes of their own wick- 
ednefs. For, though the prifoner has been acquitted by 
the falfe fwearing of the witnefs, the witnefs has been 
afterwards put on his trial, convided and hanged, or 

tranfported. 
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tranfpotted) or fentenced to the penalties annexed to the 
crime of perjury, 

liule tfje CentJ). 

It has been determined, that where the accufed makes 
a confefEon in converfation, and afterwards makes an<v- 
ther confeflion before a magiftrate, a£ling judicially, bf 
Caking down the fame in writing, the converfation or 
parol confeflion may be given in evidence. 

As in the King, v. Carty, at a commjffion of Oyer and 
Terminer J C^V. Dublin^ OBober 1797, 37 Ge$. 3. 

The prifoner was tried before Boyd and Downes^ 
juftices, B. R* on an indiftment onjiatute (Iri/h) 36 Geo* 
3. ca. 27. for that he with feveral others named, <« Did 
•« confpire, confederate, and agree together, &c. wil* 
«« fully, felonioufly, and of their malice prepenfed, to 
«« kill and murder Henry LawEs Lu^trkll, earl of 
•< Carhampton." 

Mac Nalfyi of counfel for the prifoner, objefted to 
receiving parol evidence of a private converfation be-« 
tween earl Carhatnpton^ the profecutor, and the prifoner, 
after he was committed to gaol. The objedion was 
founded on this material fa£b, that a declaration or con- 
Xeffion of the prifoner, had been taken as an examina- 
tion in writing by a magiftrate, and that being evidence 
of a higher nature than a confeflion by parol, and be- 
ing the belt evidence the nature of the cafe admitted of, 
was the only evidence could be given. 

Lord Carbampton anfwered, he could pofitively fwear 
that there was no certain information given by the pri- 
foner, or even in contemplation, at the time of the con- 
verfation he was about to give in evidence. 

The counfel replied, that if a confelEon or examina- 
tion of the prifoner refpedling the offence charged upon 
him and then in iflue, was at any time taken down in 
writing by a magiftrate, parol teftimony could not be 
legally received ; for fuch evidence folemnly written and 
judicially taken, was, if returned by the magiftrate, of 
authority next to the records of the court, and ex- 
cluded parol evidence of the prifoner*s acknowledgments 

altogether ; 
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altogether ; and if thofe examinations were not returned, 
then the law implied that they were kept back, becaufe, 
if produced, they would ferve the prifoner. 

Lord Carhampton was then examined by the attorney 
general to the particular points which gave rife to the 
objedlion, and in his anfwers dated, that he knew an 
information or confeflion in writing had been made or 
given by the prifoner, upon the fubjeft matter then ex- 
amining into — that it was not taken by him, but given 
before a magiftrate in his prefence, about a fortnight 
after the prifoner was committed — and he believed it 
was in exiftence ; but, the converfation he had with the 
prifoner, happened about a fortnight previous to the 
taking of the written information or confeflion. 

The coitnfel pcrfevered in his objeftion, which he 
urged was this — It was now in evidence that there had 
been a converfation between the prifoner and the profe- 
cutor, refpefting the charge now before the court. 
Subfequent to this there was a confeflion in writing by 
the prifoner, or an examination taken by the magiftrate, 
purfuant to the ftatute of Charles i. ca, lo. afting in his 
judicial fituation, and by him taken down .in writing, In 
the prefence of lord Carhampton, Lord 'Carhampton had 
heard all that was communicated by parol, and ofiered 
evidence from memory, fuch evidence might err — writ- 
ten evidence could not ; and therefore it ^as the only 
proper evidence of confeflion, proper to be brought fpr- 
ward in the cafe. 

Downs, J. The objeftion is fi mply this — lord Car^ 
hampton^s evidence is offered to prove a fa6t happening 
upon a particular day, namely, a converfation with the 
prifoner. Then, the objeftion is, that fomething hap- 
pened afterwards which made the converfation not evi- 
dence. 

Boyd, juftice, — "We have no doubt; Mr. attorney- 
*< general go on with the evidence." Of courfe the 
parol teftimony was received. Ridgeways Rep. Cartfs 
Tr. 73, and MS. fiote. 
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tnlt t])t <gfebentlj, 

Confeffions are received in evidence or rejefted as in- 
admiffible, under a xonfideration whether they are or 
are not intitled to credit. Leach, Cr. ca, 222, 

In the King, v, Warrickshall, Old Bailey feffions^ 
April 1783, the above rule was laid down by Eyre, 
chief baron, as refulting from legal principle ; where- 
fore, as he faid, it is a miftaken notion, that the evi- 
dence of confejjions and faEls^ which have been obtained 
from prifoners by promifes or threats^ is to be rejefted 
from a regard to public faith. No fuch rule ever pre- 
vailed. The idea is novel in theory, and would be as 
dangerous in praftice, as it is repugnant to the general 
principles of criminal law. For confeffions are received 
in evidence, or rejefted as inadmiffible, under a confi- 
deration whether they are- or are ndt intitled to credit. 
Leach. Cr. ca. 2 Ed. 222. 3 Ed. 298. Ante 42. 

Unit t])t attodftl)* 

The cpnfeffion of a prifoner taken upon oathy cannot 
be read in evidence againft him. Bull. N. P. 242. Fide 
Jfat. Phil and Maryy ante 

Of courfe, no prifoner brought before a magiftratc 
ought to -be fworn. The reafons of this reftriftion re- 
fults from the moft obvious principles of juftice, policy, 
and humanity. 

ISule tie 3tl)irteentl)^ 

Though a confeffion obtained under the impreffi,on of 
fear, or hope of pardon, 6r taken upon the oath of the 
defendant, fcannot be given in evidence ; yet, if any 
fafts arife in confequence of fuch a confeffion, they 
may be giveti in evidence, and it can never go to the 
rejeftion of evidence by witnefTes difcovered in con- 
fequence of the confeffion. 

This rule was folemnly laid down as law, in the King, 

V. W/RRiCKSHALL, above cited. Eyre, C. B. dating 
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as undoubted law, that any fafts which may arifc in 
confequence of even fuch confeffions may be given in 
evidence ; becaufe, facts muft be ever immutable— 
the fame virhether the confefTioq which difclofes them 
be true or falfe, and juftice cannot fufFer by their ad-^' 
miflion. Leach, Cr. ca. 2 Ed. 222. 3 Bd, 298» 

Therefore in Dorothy Mozey's cafe, indifted on the 
JO and II Will. 3* ca. 3. for fliop-lifting, Old-Bailey ^ 
February 1784. Evidence was received of goods found, 
in confequence of a confeflion made by her. And, 

BuLLER, J. and Perryn, B. held, that whatever acts 
are done, are evidence ; but if thofe a£ls are not fufEcient 
to make out the charge againft the prifoner, the conver- 
fation or confeffion of the prifoner cannot be received, 
fo as to couple it with thofe a£ls, in order to make out 
the fubje£t matter of proof. 

BuLLER, faid, << On the authority of a cafe decided 
** by all the judges, that though confeflioo^ improperly 
•* obtained, cannot be received in evidence, yet the 
<* a&s done afterwards may be given in evidence, though 
•* they were done in confequence of the confeffion.'* 
Leach. Cr. ca. 2 Edit., 224. 3 Edit. 301. 

So in Lockhart's cafe, Old-Bailey^ June 1 785. Tha 
prifoner made a full confeffion, by which it was difco- 
vered, that part of the property ftolen had been dif-i 
pofed of to a Mr. Grant ; and Mr. Grant was called by 
the counfel for the crown to identify the property. The 
confeffion had been obtained by fuch promifes of favour 
as rendered it inadmiffible evidence : and it was con-^ 
tended, that as the difcovery of Mr. Grant refulted from 
the illegal confeffion, which had been obtained from the 
prifoner, he, Mr. Grants was not a competent witnefs. 
But the court faid the law was clearly fettled, that al- 
though a confeffion improperly obtained cannot be given 
in evidence, yet it can never go to the rejeftion of the 
evidence of the other witnefles, which are got in confer 
quence of fuch confeflSpn. Leach. Cr. ca. 2 ^dit. '^oo^ 
3 Edit. 43Q. 

And in the King, v. Butcher, Maid/lone^ Summer 
affizesy 1798. It was held, that fo much of the con- 
feffion as related 1tri£Hy to the faft difcovered by it may 
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be gWcil In evidence ; for the reafdn of reiediing ex- 
torted confeflions, is the apprehenfion that the prifoner 
may l^ave been thereby induced to fay what is falfe ; 
but the faft difcovered (hewsj that fo much of the con- 
feffion as immediately relates to it is true. ^eacL Cf. 
ta. 3 Edit. 301. 

iSuIe the j?ourteent})» 

Parol evidence cannot be received of the examination 
of a prifoner taken before a magiftrate, unlefs it be 
clearly proved, that in fafl:, fuch examination never was 
reduced to wtiting. 

As in the King, v, John Jacobs, Samuel Selshire, 
and Richard M'Donald, tried before Gould, J. for a 
highway robbery, Old-Bailey^ f^JfionSy February 1784^ 
i8 Get>. 3. 

It appeared, that when the prifoners were carried be- 
fore a juftice of the peace, Samuel Seljhire was admitted 
to give evidence againft Jacobs and M^Donald^ and that 
they all made a full confefliOn of their guilt ; but it did 
NOT appear that either the information of Zeljhire^ or 
the confefTion of the other two prifoners had been taken 
down in writing. 

The profecutor attempted to give viva voce tefti- 
mony of their confelfions. 

Reynolds, clerk* of the arraigns faid, it had been the 
conftant praftice of the court, Aat when the juftice has 
negleded to take a written examination, parol teftimony 
of confeflion may be admitted ; but that if he has re- 
duced fuch examination into writing, no other evidence 
of it could be received. 

. Court. The legiflature, hj ^tjlatutes 1 and 2 PhiL 
and Mary, ca. i'^, feB. 4. and^ahd^ PbiL and Mary^ 
ca. 10. has ordered, "That jufticesof peace, when any 
«« prifoner is brought before them on a charge of felo- 
^ ny, shall take the examination of the faid prifoner, 
" and the information of them that bring him^ of the 
" fad and circumftances thereof 5 and the fame, or as 
-*• much thereof as may be neceffary to prove the felony, 
" SHALL be put in writing, within two days after the 

u " examination, 
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miffion of Oyer and - Terminer ^ Dublin^ July 1806. 
40 Geo. 3. 

fiule tf)e Aijcteetitfj* 

But a cdnfeflion, whether in writing, or by parol, 
does not amount to a convi£iion until the party has 
pleaded not guilty in open court: for the trial of the* 
confefEon mull be by the petit jury. GUb. Evid. by 
Loft, 137, 

Wherever a man's confeflion is made ufe of againft 
bim, it niuft all be taken together and not by parcels. 

For as was laid down in the King, v, Paii^e, if fuch 
confeflion fhall be taken as evidence to convidl a man,' 
it is but juftice and reafon, and fo allowed by the civil 
law, that his whole confeflion fliall be evidence as well 
for as againft him, j Mod. 165.* before cited, dnte 

And as to the contrary deciflon in Throckmorton's 
Cafe, it is againft law, juftice, mercy, and reafon. 1 &, 
Tr. 63. 

fiule tie <gigl)teent!).. 

As the ftatutes of Philip and Mary pofitively cna6l,' 
that the juftices of the fc^cc Jhal/ take the examination 
of the prifoner, and redi^ce the fame into writing, the. 
court will pre fume that the confeflion of a prifoner was 
reduced into writing; for the law prefumes that the 
magiftrate does his duty, until the contrary be proved. 
Leach. Cr, cafes, % Ed. 185. 3 Ed^ 240. Poft 
l^id^ ante the King, v. Hall. 51. 



CHAPTER VII. 

Of ver/ons ifnmediately interefled in the event of the pro* 
- feciition, and le^al objeSiions qffeBin^ their competency. 

iSuIe tf)e ipirtt* 

HAWKINS cdnfiders it a general and eftabliflied 
f uJe* that in all cafes whatfoeyer, a perfon who is either 

to 
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to be a GAINER or a losek, in the event of the caufe in 
which he is called to give evidence, whether the advan- 
tage, or difadvantage, be dire<S and immediate, or con- 
fequenttal only, is incompetent, and cannot be exa- 
mined. 2 Hawk. PL Cr. 46. Co. Litt. 6. I Siderf. 
237. I Keb. 836. 

Hale doth not ftate this rule fo ftrongly nor fo gene- 
rally as Hawkins. He fays, a man, in point of htterefij 
is not a lawful accufer or witnefs in nuKtiy cafes. Vide 
rule 6. Pg/?. 

This rule, though univerfal in civil matters, does not 
exclude the party who profecutes in the name of the 
crown, in the right and in behalf of the public; for 
this, in ordinary cafes of perfonal wrong there is in 
obvious reafon; fince he doth not come for perfonal 
compenfation in the (hape of damages^ which are reco- 
verable only by civil a£lion \ nor is he by intendment of 
law prefumed to come for private revenge in the pu- 
nifhment of ^he offender ; but in pure maintenance of 
the laws and public juilice. G'tlh. Evid. by Loftj 22 1. 

However the principle is yet more general ; for not 
to mention appeals of murder^ which perhaps with legal 
propriety may be clafled under this head, fince the law 
will not prefume an intereft in the indulgence of an 
acrimonial and Unfbcial paffioh fuch as revenge is, a 
party (hall profecute by indiftment where he hath a 
direft intereft' in tlife event, that is, where he hith been 
robbedy arid the' g6ods are out of his poffefEon, remain- 
ing in the handi of the party charged. A^d here, if 
he profecutes to convi3io/t, be Ihall have, by the ftatute, a 
writ of reftitution. Nay, he ihall often be without re- 
covery of his goods, unlefs he profecutes ; for, he (hall 
not have trover or other civil a6iion againfl; the felon, 
for the trefpafs mergeth in the felony. GUb. Evid. by 
Loft^ 222. 

The true and mod general principle therefore, which 
governeth tliis di(lin6%ion is, that it concerneth the com- 
munity, that crimes pafs not wholly unpuniflied, and if 
the party fiiffering might not profecute, few befide might 
have the certain knowledge oif the fa£i:^ or the difpod- 
'' ' tioa 
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tion of bringing it to trial, whi<$h mu{l combine to call 
forth the exertions of public jujlice. iS/7^. Rep, 113. 

Note. By the common law there was no reftitutioa 
of goods upon an indictments becaufe it is at the fuit of 
the king only, and therefore the party was obliged to 
bring an appeal of robbery, in order to have his goods 
again 5 but by ftatute on a conviftion of larceny particu- 
larly, the profecutor (hall have his goods reftored. Stat. 
21 Hen. 8. ca. 11. IriJ/j. 28 Hen. 8. ca. 10. i Stat, at 
large loi. 3 Inft, 242. 4 Comment, 355, 356. 

And for the reafon given above, a party may be a 
witnefs where there is a fine to the king, no private ad- 
vantage arifing to the witnefs immediately or confequen- 
tially, from the profecution ; but if there be any advan- 
tage of private benefit to accrue by the profecution, the 
party is equally excluded as in a private adlion* Gilk 
Evid, by Loft 232. 

So in an indi£bment or information of afiault and bat- 
tery, the perfon injured may be a witnefs, becaufe here 
the fine is to the king, and no private benefit accrues to 
the party from the fuccefs of the profecution. Ibid^ 

Hardr, 22^' 

Yet fuch verdift in an information, founded only on 
the party's own oath, cannot be given in evidence in a 
civil adion, for that were indireftly to fufier the party 
to atteft in his own behalf. Gilb. Law of Evid. by Ltfit^ 
232. 

But though, in criminal cafes, the exceptions are 
few, in which a party interefted in the event, may not be 
a witnefs; yet in civil cafes there is hardly at common 
law an inflance, where the caufe is fo circumftanced, as 
that he may, and this upon clear reafons operating to fuch 
cxclufion. Vide the next chapter. 

Yet fo far the rule holds, being founded on ^ princi-.^ 
pie not to be Superceded of heceflary juftice ; that where 
a perfon is ta difcharge himfelf by fuch evidence; as would 
cffe£t a conyiaion of t^e party on his trial, he Oiall not 
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be admitted to give evidence in fuppoxt of a public pro- 
fccution. Bull, N, P. 288, 289. 

For, fays Gilbert, C. B. where a man who is inte- 
refled in the matter in quedion, would alfo prove it, it 
rather is a ground fcfr diftrufl thai^ any juit caufe of be- 
lief : for men are generally fo (hprt-fightcd, as to look to 
their own private benefit, which is near them, rather 
than to the good of the world, which is more remote. 
Therefore, from the nature of human pai&ons and ac- 
tions, there is more reafon to diftruft fuch a biafled tef^ 
timony than to believe it. It is alfo eafy for perfons 
who are prejudiced and prepofleffed, to put falfe and 
unequal gloifes upon what they give in evidence, and 
therefore the law removes them from teftimony, to pre- 
vent their Aiding into perjury: and it can be no injury 
to truth to remove thofe from the jury, whofe teftimony 
may hurt themfelves, and can never mduce any rational 
belief. GM. Evid. by Loft 223. 

On the principle of the firft general rule, if a defen^ 
dant is to be examined on the part of the crown, the 
attorney-general muft firft enter noii pro/equL 

As in Ward, v. Man, 8 December 1741 : Lord 
Hardwicke faid, in crown profecutions, no defendant 
can be examined in behalf even of the king, but the 
attorney-general, at the bar, enters a noli profequi againft 
that particular defendant before he can be admitted as a 
witnefs ; and this was done in a cafe by Trevor^ when 
attorney-general, who was afterwards lord chief juftice 
of the common pleas. 2 Atk. 229. 

So in the Ktng, v. Ellis, Blake and others, fittings 
after Hilary, 1802. Defendants were indi£led for a 
confpiracy to perfuade a witnefs to abfent himfelf from 
•the trial of a perfon charged with uttering bafe money, 
knowing it to be counterfeited. 

The attorney-general (Law) entered a noL prof, in 
regard, to two defendants, who were examined as 
witneffeslFbr the crown, and on their evidence the other 
, defendants were found guiity. MS. 

This 
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This aA of the prerogative had however been leldoitl 
exercifed. A witnefs ib circumftanced, though com- 
petent) would appear in a very queftionable fhape j for 
his credit would be liable to every impeachnient^ by 
which the teflimony of an approver^ or art accomplice^ 
could be weakened upon a crofs examination* 

Safe tbe irourtfe. 

In criminal profecutions, where there are feveral de- 
fendants on trial, and it appears, on clofing the evidence 
on the part of the crown, that againft one or more of 
them no evidence has been given, the court will, in its 
difcretion, dire£t an iflue to go up to the jury, on the 
part of the defendant or defendants, againft whom no 
evidence had appeared ; and on a verdift of not guilty 
being recorded, will fufFer fuch defendant or defendants 
fo acquitted, to give evidence on the part of the pri- 
foner or prifoners remaining at the bar on trial. 

As in the King, v. captain Simon Frazer, and Ross, 
a foldier, for the murder of Christopher Di:8:oN9 
Summer qffizeSy county of Kildarcy at Athy^ 1797- 

Efpinajfcj of counfel for the prifoners, moved, qh the 
clofing of the evidence, that a feparate iflue (hould^be 
fent up to the jury, fuggefting that no evidence had ap- 
peared againft the prifoner Frazer^ that could fupport 
the charge in the indiftment. 

Mac Nally for the crown, objefted. He would not 
fay that the court had not a difcretionary authority to 
fend up fuch an iflue, but in this cafe the circumftances 
did not warrant the motion. The homicide had been 
cle»rly proved, 'and no provocation of any kind had been 
fet up in juftification — there was evidence to go to the 
jury againft both prifoners, and the jury would deter- 
mine to what degree of atrocity. A mortal weapon had 
been ufed, a dirk or dagger — no fafk appeared to (hew 
that the death was the confequence of felf-defence, or 
occafioned by accident, or by misfortune — as to juftifia* 
ble homicide that was out of the cafe, for no homicide 
is juftifiable that is not fan£lioned by the exprefs letter 
of the law, fuch as the executioner putting the convi<3: 

to 
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to death, by ..legal warrant ; and the flighteft evidence of 
homicide of any fpecies, not juftifiabley was a bar to 
the indulgence claimed by the prifoner from the court. 
If the court concluded on the perfeft innocence of 
trazer^ it would be afTuming to itfelf the peculiar pro- 
vince of the jury, who were the only donftitutional 
judges of {2i(k% and of credit, and who alone, in this as 
in other cafes, had a right to decide on the fadls that 
had been given in evidence, and the credit of the wit- 
neifes* 

Efpindjfe anfwered, that at an aflizes held at Naas, 
an officer and ferjeant were tried before Mr. Juftice 
Kelly, for the murder of a prifoner, who had attempted 
to efcapfe from their cuflody at Leixlip. That it was 
argued on that occafion by the counfel for the cro\(^n, 
that a feparate iflue fliould not be fent up to the jury for 
the ferjeant ; but the court was pleafed to over-rule the 
obje£lion; the iflue was accordingly fent up, the fer- 
jeant was acquitted, and immediately admitted an evi- 
dence for the officer. 

^ Mac Nally in reply. Every decifion by fuch a judge 
as Mr. Juftice Kelly, muft have weight ; but here the 
decifion is given without any ftatement of the fa£ts, or 
the reafons which induced that truly conftitutional, im- 
partial and humane judge, to exercife his difcretion in 
tavour of the prifoner, againft whom, moft probably, 
there was not a fcintilla of evidence. But here, what- 
ever may be the feeling of the court, or of the jury, it 
catinot ht faid that there is no evidence of unjuilifiable 
homicide. Here it appeared, by incontrovertible evi- 
dence, that the prjfoners Frazer and Rofs were coun- 
trymen, mafter and ferjeant, officer and foldier, in the 
fame Scotch regiment. That when the deceafed was 
taken into cuftody for being out late, he was repeatedly 
ftruck. That Frazer ordered the deceafed to get behind 
him, which he refufing, Frazer ftruck him on the cheek, 
and the blow was not returned ; and he went behind 
Rofs. It was true he leaped off the horfe ; it was true 
he ran away — but it was proved he was. followed by 
Rrfsy who was followed by Frazer^ both having fwords, 
the deceafed unarmed. It was proved he was killed, 
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Sind by the hand of Rofst for it was proved that Frazer 
faid fo. Was it denied that he was found weltering in 
bloodj bleeding front his bread and from his face }' waa 
It not admitted that no ferious provocation was given ? 
did he die by a fingle blow ? no, the furgeon fwore one 
wound penetrated the liver and entered the ftomach— it 
was a mortal wound ; another was on his cheft, it was 
fuperficial ; a third was in his back, and it paiTed 
through the fhoulder blade— it was mortal ! a fourth, 
and a mortal wound too, penetrated the belly : he was 
cut on the nofe ; the end of the nofe was feparated, the 
jaw was cut through, it was a cut — not a ftab— and 
there were no wounds on his hands, which (hewed he 
had not ftruggled with, nor griped the dirk.' Now, 
what is the excufe ? one witnefs fays, he believes it was 
the duty of officers to take up perfons walking out at 
the hour Dixon was from home \ and, that the county 
was out of the peace. If this be not evidence of wil- 
ful and malicious murder, murder is unknown to the 
law of Ireland. Yet, it is faid, there is no evidence of 
manflaughter, or any other fpecies of homicide, proper 
to be left to the jury againft Frazer. If his innocen^t 
be fo apparent, why has his counfel called witneiTes on 
his part, and thereby put his innocence in ifiue ? would 
they have done fo if they could have depended on the 
ex parte evidence and their own crofs examination of the 
witneiTes for the profecution. Suppofe the judge fub- 
mitted to the motion prefled upon him, and the jury 
(hould bring in a verdidl of manflaughter, would not 
that fligmatize Captain Frazer with felony ? it would be 
conviding him of a crime which in contemplation of 
law renders the delinquent infamous, (huts up his 
mouth from giving evidence, and brands him with incom* 
petency. Would the court, in that cafe, poftpone the 
trial of the jirifoner Rofs^ until the prifoner Frazer was 
purged of ^his incapacities, by pleading the benefit of 
clergy in bar of execution ? would the court wait until 
the record of his offence was (lamped upon his hand, 
by burhine with a hot iron ? or would the court wait 
until the king's pardon could be procured to remit the 
infamy of branding, and thereby reftore the competency ? 

To 
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To do the firft, could not be prefumed, becaflfe the hif- 
tory of the Pleas of the Crown cannot fhew a prece- 
dent — the fccond would be impoffible, becaufe the pri- 
foner being in charge, the court could not indulge him by 
adjourning the trial until fuch pardon (hould be procured. 
ToLER, folicitor-general, (who fat as judge) faid, lie 
did not confider that granting the motion was a favour 
to captain Frcxzer^ therefore would not hefitate to fend 
up an iflue to the jury on the charge again ft him. The 
iflue was accordingly fent up, and the jury bringing in 
a verdiS of not guilty ; Fraxer was fworn, and Rofs was 
alfo acquitted. 

fiule tbe j^iftjb. 

As no perfon is a competent witnefs who is a gainer 
or Ipfer by the event of the caufe ; fo a perfon who is 
ball for the defendant, cannot be a witnefs for him with- 
o)it confent. 

As in the King, v. John Hampden, mifdemeanor^ Hi" 
lary^ 36 Car. 2. 1683. ^' ^' ^*^ Henry Hobart being 
called as a witnefs for the defendant, (ir Robert Sawyer t 
attorney- general, oppofed his being fworn, on the ground 
that he was one of the defpnd ant's bail ; and. 

Sir GEORGE Jefferies, C. J. faid, if he be one of 
his bail he (hall appear in th^ court the firft day of this 
term, and fo from day to day until he (hall be difcharged ; 
and remains under that recognizance j then, in any cafe 
againft him he cannot be a witnefs for him : for, in 
every ordinary cafe, it is every day's praftice to deny 
bail to be witneiTes : but wheii the bail is difcharged, 
and the prifoner rendered in cuilody, ^en he may be 
a witnefs. And he admitted that the bail might be 
changed in order to make him a witnefs : but the attor* 
ney-general confenting that fir Henry Hobart might b^ 
examined, he was fworn. 3 St, Tr. 842. 

In civil cafes the reafon of the rule is, becaufe the 
bsul are direftly interefted ; for if a verdid be againft 
the principal, the bail become immediately anfwerable : 
and this applies to cafes of mifdemeanor^ where the prin- 
cipal appears by attorney, and has it in his power to 
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abfcond on conviftion to avoid fentencc, by which th? 
recognizance of bail would be eftreated. 

So in Hopkins, v. Neal a/iJ Newman, HU.^' Geo. 2. 
J9. R. where the plaintiff fued as an infant by her 
father, the proche'in amy^ for an affault and battery j the 
father was re fu fed to be a witnefs by lord Harkwickb, 
at Nifi Priufi he being liable to cofts. 2 Stra. 1026. 

iflule tJ)e &vf:&)^ 

In informations before magiftrates on penal ftatutes, 
where the informer is intkled to the whole, or part of 
the penalty, he is an incompetent witnefs ; (unlefs made 
competent by ftatute) for he is direftly interefted in thp 
event. The King^ v. Tilly, i Stra, 316. 

aufe tJje ^rtent!). 

In an indiftment or information on the ftatute of 
ufury, the party to the ufurious contraft cannot be a 
witnefs while he hath an intereft in the queftion, be- 
caufe that were to avoid his own fecurities : but after he 
hath- paid the money he is a good witnefs ; becaufe then 
the party guilty is fined to the king, and there is no 
advantage to the profecutor from the information. Co. 
Lift. 6. b. 2 Roll. Abr. 689. i Hale^ P. C, 202, 203. 
ante . Abraham^ s qui tam^ v. Bunn. Poft 

BuLLER, to the fame point fays, in an indiftment for 
perjury on the ftatute^ the perfon injured cannot be a 
witnefs, becaufe the ftatute gives him ten pounds, but 
in an indiftment at common law, the party injured may 
be a witnefs. 2 Hawk. P. C. ca, 46. Bull. N^l 
Pri. 285, 

Jrufe tibe €\v^x\). 

But by ftatute, the inhabitants of ^ny place or parifli 
lire good witncffes, riotwithftanding the penalty to be 
given to the poor, or otherwife^ for the benefit of the 
parifh or place j provided the penalty doth not exceed 
^\irenty pounds. Stat. 27 Geo. 3. ca. 29. 
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Alfo the Inhabitants of a county may be examined as 
^itnefles on indi£^ments for not repairing county bridges* 
Siat. I jif^n. cfi. 1 8. 

iSiiIe tfje Centl}* 

In af^ions brought on the Jiatute of Winton^ 13 Edw. 
\.Ji> 2.ca, I. which gives an adlion againft the hun- 
dred in cafes of hue and cry, in cafes of robbery, per- 
fons inhabiting within the hundred may be witnefles* 
Stat. 8 Geo. 12. ca^ 16;. 

So where rewards are given by fiatute, for appre- 
hending or convifting perfons charged with particular 
oiFenfces, as robbery on the highway, burglary, &c. the 
perfons apprehending and profecuting with a view to 
thofe rewards are competent witnefles. Stats* 3 and 4 
Will, 2' ^^r^' S 4^^' ca. 2^. 

aule tJje ItDelftJ}. 

So where a reward is offered by the royal proclama- 
tion, from the king in council, perfbns profecuting in 
expedatton of fuch reward are admiffible; 

So ruled at the Old-Bailey^ London^ and alfo at the 
feilions-honfe, St. Margaref s-hill^ Southiuarky on the 
trials of the rioters, 1780. 

Lord George Gordon, on the loth of June^ 1780, 
commanded a numerous mob of fanatics, ftiling them- 
felves *^The Protejlant AJfociation^' in St. Georgi s-pldf^ 
fof the purpofe, as they advertifed the public, of ob- 
taining the repeal of a ftatute, pa0ed for the relief of 
his majefly's Roman catholic fubje£i;s. Thefe zealots 
marqhed to the parliament-houfe in a body, attacked and ' 
aflaulted many of the peers and commoners, burned 
chapels, broke open the public prifons, fet fire to them, 
^nd difcharged the felons and debtors; ;|ttacked the 

bank. 



6a 

bank^ and dcftroycd fcveral private houfeSi particularly 
thofe of lord Mansfield^ Sir George SavilUi and Mr. 
Edmund Burke. Rewards were offered for the appr&« 
bending and conviAing of the offenders, and a great 
number of them having been taken, indiAed and tried 
for various offences, according to ^eir feveral cafes, a 
queilion arofe in court, « Whether perfons etpe£ling 
«< the reward offered, and being therefore interefted in 
«< the conviftion of the parties indifted, were admiflible 
•* witnefs againft them ?" 

The Judges were of opinion, that the teftimony of 
witneffes who were intitled to, and claimed the reward, 
was admiffible, notwithftanding that intereft. Several 
cafes were cited, particularly the cafes of rbbbery and 
larceny, where not only reftitution of ftolen goods, but 
the claim and title to parliamentary reward depended on 
the convi^iion of the perfons charged as offenders. So 
In the cafe of the bank, poft-ofEce, and otb^r public 
places, profecutors are intitled to rewards; and yet .the 
expectation or title to thofe rewards had never been con* 
fider^d as creating fuch an intereft in the witnefs as would 
deftroy his competency. MS, note of the cafe. Leach. 
Cr. ca. 2 Edit. 251. 3 Edit. 353. Onf, N. P. 251. 

So in the King^ v. John Leart, commlffion of oyer and 
terminer y DuBlin^ December 1 795. 26 Geo. 3. 

George, B. In fumming up the evidence to the 
jury faid, a witnefs is incompetent who is perfonally in- 
terefted in any caufe in which he is produced^ and 
therefore where this intereft ponfifts of pecuniary con- 
fiders^tion, or of any other kind, fuch as pardon for of- 
fences, it is a fit fubjeft for the jury to confider. In 
civil cafes clearly, if a witnefs be interefted, he cannot 
be examined. But in criminal cafes, ibr the fafety of 
the public, getting reward does not in a court of cri- 
minal jurifdiftion, difable a witnefs from giving tefti- 
inony, though it may go to his credit. Ridgeti^^ys rep. 
9f the trial, 167. and jks. 

In the King, v. Dylone, Trinity^ 7 Geo. 3. Nifi 
Priui. Indidment againft a prieft of the church o£ 
Rome, for affifting and celebrating mafs. The profe- 
cutor was produced as a witnefs; b^ut objeded, to by 

the 
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the. defendant, a reward being the right of any perfon 
who (hall donvia a popifli bifliop or prieft of that 
ofFence. 

Lord Mansfield over-ruled the obje£lion ; faying it 
was the conftant pradlice to admit the profecutors on an 
indiftment for highway robbery, or burglary, &c. though 
they arc intitled to a reward. Onjl. N. P. 257. J^p. 
N. P. 713. 



CHAPTER VIII. 



How far perfons not prof effing the ehrtftian riligion^ and 
chrtfiians dijfenting from the ejlahltjhed mode of taking an 
oathf may be admitted to give evidence ; and of otjec^ 
iions to witnejfes on other re/igieus grounds. 

ifinle ti)t jpirtU 

JEWS being fworn on the o/d teflament to depofe the 
truth, the whole truth, and nothing but the truth, are 
admiiEble witnefTes. 

Hale holds, that a jew^ who only owns the old tefta- 
ment, is. a competent witnefs: for although the regular 
oath, as it is allowed by the laws of England, is, taBis 
facrofanBis dei evangelis^ which fuppofes a man to be a 
chrijliany yet, in cafes of neceffity^ as in foreign contradls^ 
between merchant and merchant, which are many times 
franfadied by jewi/h brokers, the teftimony of a jew 
ta3o libro legis mofavica^ is not to be reje£fced, and is ufed 
among all nations. 2 Hale^ P. C. 279. Omicbund^ v* 
Barker Atkyn 21. Po/i 

There is no cafe wherein a jew was fworn and exa- 
mined as a witnefs until after the reftoration. They 
were drove out of England by perfecution in the i8th 
year of Edw, i. and did not return until the ufurpation 
oi Oliver Cromwell, i -rftf. 31. Poft 
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iSuIe tbe ;SecDnD^ 

On the gtoiind of necej/ity^ and found policy^ and J^* 
iial circumftancesj a pagan or infjI^el, of any defcription 
Ivhatfoever, fworn according to the ceremonies of the 
religion which he profefTes^ is an admiffible witnefs in a 
caufe civil, or criminal. 

Coke fays, an injidel cannot be a witnefs ; but Hale 
doubts whether it be eflential to the credibility of an 
oath, that it fhould be taken upon the old or new tefta- 
ment ; and obferves, that if an infidel is not to be ad- 
mitted as a witnefs, the confequence would be, that ai 
jew, who owns the old teftament, could not be a wit- 
nefs. Co. Liu. 6. 2 ig/?. 479« 3 -^^- 1^5- 4 %?• 
279. Fiet'. b. 5 ca. 22. Bra5f. 1 16. 2 Hale. P. C. 
279. Ante 2, 8. 

The Oath of idolatrous infidels have been admitted in 
the municipal laws of many kingdoms, «fpecially Ji ju-- 
ravertt per verum Deum creatorem^ zn6. fpecial are infti- 
tuted in Spain, touching the forms of the oaths of infi- 
dels. Vide Covdrruvium. torn, i . part, i . De juramenti 
formay p. 249. Antwerp 161 4. 2 HaUy P. C. 279. 

And it were a very hard cafe, if a murder committed 
> here in England, in the prefence only of a turk or a jew, 
that owns not the chriftian religion, fliould be difpunifli- ; 
able, becaufe fuch an oath fhould not be taken which 
the witnefs holds binding, and cannot fwear otherwife, 
and poflibly might think himfelf under no obligation, if 
fworn according to the ufual ftile of the courts in 
England. 2 Hales, P. C 279. 

But then it muft be agreed, that the credit of fuch a 
teftimony muft be left to the jury. 3id. 

In Ornychund, v. Barker, chanc. * Mich. 1 744, the 
law refpedling the admiffibility of pagans, &c. to give 
evidence was elaborately argued, and finally determined. 

Case. — Puirfuant to an order of chancery, a commif- 
fion went to the En/l-Indies, and the commifGoners cer- 
tified, that among other witneffes for the plaintiflF, they 
had examined Ramhejfenfent and Ramchurnecooberage, and 
fevcral other fubjefts to the great mogul, being perfons 
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who profefs the Gentou religion ; and that they were 
folemnly fworn in the following manner, viz, «< The 
« feveral perfons being before us, with a Bramin prieft 
«* of the Gentou religion, the oath prefcribed to be 
«« taken by the witnefles was interpreted to each witnefs 
*< refpediively; after which they did feverally, with' 
<< their hands, touch the foot of the Bramin prieft of 
«* the Gentou religion, being alfo before us, with ano- 
«« thcr Bramin or prieft of the fame religion ; the oath 
<' prefcribed to be taken by the witnefles was inter- 
«* preted to him ; aft^r which Neenderam Sunnah^ being 
« himfelf a prieft, did touch the hand of the Bramin, 
«< the fame being the ufual and moft folemn form in 
«« which oaths are moft ufually adminiftered to wit- 
^< nefles who profefs the Gentou religion, and the fame 
<< manner in which oaths are ufually adminiftered to 
** fuch witnefles in the courts of juftice erefted by let- 
<< ters patent of the late king at Calcutta." 

The caufe came on upon the merits, and the bill was 
brought to have a fatisfadion for 67,955 rupees, amount- 
ing to about 7,600/. Englifh money, from the eftate of 
the late Mr. Barker^ the father of the defendant. 

Mr. Barker f in July 1729, being appointed by the 
EaftJndia company chief of Patna, applied to the plain- 
tiff, who was a confiderable merchant, to be engaged in 
partnerfhip with him in the fale of goods. 

The plaintiff was to advance the money for buying 
the goods, and in confideration thereof Barker was to 
allow him intereft upon a moiety of twelve /^r cent. 

The goods were fold by Barker for a great profit, and 
the whole money received by him \ but he refufed to 
come to any account with the plaintiff, upon which he. 
filed his bill in 1736, in the mayor's court, in Calcutta, 
and when the caufe was ready for hearing there. Barker 
left Calcutta, and took his pafTage for Europe, and upon 
his withdrawing himfelf, the court at Calcutta inter- 
preted it to be a flight from juftice, and that he ftiould 
pay plaintifPs demand in full and all his cofts. 

Barker died in the voyage 5 but by his will, charges 
his real and perfonal eftate with the payment of his 
debts. • 
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The end of the bill was, that all books and papers 
relating to the dealings between Barker and the plainti^ 
might be producedi and that the fum before mentioned 
might be paid with fubfequcnt intereft, and the cofts in 
the mayor's court at Calcutta. 

Thevattorney-general (fir Dudley Ryder J for the plain- 
tiflF, ptf6red to read the depofition of Ramhffenfeat^ but 
the counfel for the defendant objefting to his being a 
proper witnefs. Lord Hardwicke, chancellor, ordered 
the commiflion and the return to be read, and likewife 
. the letters 'patent. 

Atkyns atjued in fupport of the objeftion. Ftrfly that 
as the law of England now (lands, no oath can be ad- 
ininiftercd to make a man a competent witnefs, but the 
oath upon the Evangelifts. Secondly^ that it would be 
contrary even to the rules of equity to admit any other. 

He argued, that from the oldeft authorities extant, 
down to the prefent time, the rule has been uniform and 
invariable, as to the particular oath required ; and ta 
Ihew that fo long ago as Edijo. i. time, at lead four 
liundred years, the general definition of an oath was, 
^< affirming or denying a thing, with a folemn appeal to 
*« the facred writings for the truth of what he faid/* he 
cited. Fleta lib. 5. ca. 22. p. 344. Bra5i. 1 16. Britt^ 
ca. 53. ^. 135. Fortefc. de Laud. Leg, Ang. ca. 26. p, 58. 
Co. 2 Injl. 479. 3 Inji. 165. 4 Injl. 279, and Jlat* 
21 Hen. 8. ca. 16. Ante 8. 

From thefe authorities he concluded, that natural-born 
fubje£ls, aliens and ftrangers, without refervation of 
any form or ceremony in their own religion, relating to 
oaths, arc dire£ked to take the oath upon the holy evan- 
gelifts ; fo that (alluding to Jiat, 21 Hen. 8.) the legiflar 
ture governed themfelves by the law as it then ftood, 
and faw no reafon to alter it for the private convenience 
of particular perfons. 

He fubmitted, that the perfons offered as witneffes, 
were not capable of taking an oath, as the law of Eng- 
land conceives it. Hiftory reprefented the Gentous as 
ignorant in their notions of religion, abfurd and ridicu- 
lous, and in their ideas pf the Deity grofs. How 
then can they be faid to perform fuch a ceremony with a 

facred 



^7 

iacred and religious mindj which the word facramentum. 
implies ? Ante 8. 

To fupport this, he ftated the ceremony fet forth in 
the certificate of the commifiioners, which could not be 
faid Deum in tejlem vocare, nor aBus divini cultus. So 
far from being accompanied with fear, or the worfliip of 
God, as an oath in our law ought to be, it was meanly 
proftrating the body at the foot of a pried, and calling 
upon the creature inftead of the creator. 

As to latter opinions, Hawkins fays, it feems to be 
agreed to be a good exception^ that a nuitnefs is an infidel^ 
that is, that he believes neither the old nor new tefta- 
ment to be the word of God, jon one of which the law 
requires the oath fliould be adminiftered. Hawk. ca. 
Evidence, 

He then quoted fir Matthew Hale, anticipating 
that his' opinion would be ufed againft him, but con- 
tending it was in his favour. 2 Hale, P. C 279. 
Ante Ca. i and 2. 

He denied the confequence dravm by Hale from Cokeys 
pofition^ that an infidel cannot be a witnefs^ therefore a jew 
cannot be one ; for they believe a God juft in the fame 
manner as the chriftians do ; and the old teftament is as 
much the evangelium to them, as the new is to us \ and 
therefore widely different from the infidel, who has no 
notion of the true God. 

In RoBEELY, V. liANGSTON, this ^was the very r^afon 
for admitting the evidence of the jews. Keeling fwore 
jews on the old teilament \ 'and it was held to be an 
oath, on which by die^at. of Eliz. there might be an 
aflignment of perjurj ; for it is within the general words 
oifacra JanBa evangelia ; fo of the common prayer book 
that hath the epiftles and gofpels \ but query of a pfaliii 
book only. 2 RelL 314. 

On this ground the court formed their opuiion, and 
not upon a confideration of their bein | brokers in fo« 
reign contra£ls between merchant and merchant. 

Hale does not pofitively fay, that by the laws of Eng- 
land a perfpn who owns not the chriilian religion, may 
be examined according to the form of his own religion \ 
but| is only commending the municipal laws of other 

K2 .... ;^ I- 1 kingdoms, 
IP « ♦^ ^ *• ^ * 
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iingdoms, and throws it out rather as a ivlfb^ that the 
rule were to prevail here in cafes of neceffity^ than as hi$ 
opinion : therefore the utmpil can be collected from what 
he fays is, that he thought it a defe£l in our law. An<j| 
though his genius and knowledge were equal perhaps tp 
any one man of the prpfeflion, yet in the other fcale may- 
be put the wifdom and experience of the great and emi- 
nent perfons, who for ajges before his time have ad- 
hered to the JFprm of an oath> as a conftant and invaria- 
ble rule^ 

Befides, th^ prefent cannot be called a cafe of necejjity^ 
becaufe there are perfons in India privy to all thefe tran- 
fa£tionSj who are under no objeftion, as to their capa- 
city, of taking an oath ; but the plaintiff knew that na- 
tives of the farne country, engaged in the fame intereftj 
and the fame bufinefs with themfelves, were much more 
inclinable to fwear for them. 

The legiflature only can difpenfe with the common 
and ufual form of oaths, apd that is the cafe of tlie 
quakers, who are relieved h-^Jlat. 7 and 8 Will* 3. ca. 34. 
fea.i. Pojl . * ' 

If the law of ^ligland, with regard to the form of an 
path vir^s fo ftrift, that the judges did not think theni- 
felves juflified in admitting the mod folepin affirmations 
and declarations of the quakers inftead of the oath, 
though 1^1 favour of perfons who agreed in the fubftan- 
tial and fundamental part of the chriftian religion with 
the church pf Elngland, where is the reafon for admit- 
ting infidels arid idolaters ? 

Second point, 1% would be contrary to the rules of 
equity to adrtiit this evidence. It would give rife to 
hardihips and inconveniencies to the defendant. It 
would bring him into court on unequal: terms. One 
manifeft adyaptage to the plaintiff would be, that nbt- 
withftanding his witnclfes fhould afTert the groffefl falfe- 
hoods, and be guilty of the mbfl notorious perjury^ yet 
the defendants would be without remedyj tor no indi^^ 
tnent could be fupported againft them, it being a material 
ingredient in indiftments of this kind, that taBo perfe 
facro evange/io voluntarie ei corrupte commf/Jit perjuriam ; 
and that omitting thefe words would be fatal errors for 
' ' it 
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it will not be fufficient to fay, that touching the foot of the 
prieft with his right hand, voluntarie et corrupte commijjit 
perjuviam. 

Attorney-general (fir Dudley Ryder) for the plaintiff. 

Firftf The matters in queftion are matters of commerce 
arifing in a foreign country, in a foreign jurifdi&ion, 
between a chriftian and* an infidel. Secondly^ In this 
country the Gentou religion prevailed ; and Calcutta is 
only a faftory within this country. Thirdly^ The wit- 
nefles do believe in a Deitt. Fourthly^ They not only 
believe in a Deity, but in fwearing they ufe an exprel- 
fion equivalent to ours. So help me GOD. Fifthly^ So- 
lemn oaths to attefl: fafis, are ufual amongft them. 
Sixthly^ They undetftand an oath in the fame manner wc 
do. Seventhly^ By the letters patent eftablifiiing a court 
at Calcutta, there is the ftrongeft reafon to admit their 
evidence. Eighthly^ In point of fadt, Gentous are adr 
mitted as witneffes in the court of Calcutta. Ninthly^ 
The manner made ufe of in tjie prefent caufe, is the 
mod folemn and cuftomary. Tenthlj, Thefe witneiles 
are all of the Gentou religion. 

He jhen fiibmitted, whether a perfon of fuch a reli- 
gion and an infidel, may be admitted as a witnefs ; and 
made two propofitions. Fir/ly 1 hat the witnefs is capa- 
ble of taking an oath as an infidel. Secondly^ That there 
is nothing in our law that prevents hixn from being a 
witncfe. y 

An infidel properly defined is a deift, that does not 
believe in the Chriflian religion. All that in point of 
nature and reafon is neceiTary to qualify a perfon for 
fwearing, is the belief of a God, and an imprecation of 
the divine being upon him if he fwears falfely. This is 
the fenie of all civilized nations, the foundation of all 
treaties ; nullum erim vinculum ad aflringendam fidem jure- 
jurando majores arcius ejfe voluerint. Lib. tert. M. T. ii. 
de Offic. fee. 31. ' 

The befl writers on chriflian morality have gone fo 
far as to admit the oath to falfe gods. It is -the fenfe of 
Grotius. Lib. 2, ca, 13. / 12. 

Nothing is proper to the oath here, but /& help me 
Coj); when it comes to the corporal part it is fupra 

fanSium 
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fonBum svangeRum, which is a mere ceremony and not 
efiential. 

The jewifii religion and the old patriarchs confidered 
the heathens capable of an oath. The inftance of yhac 
and Ahimilecb fwearing to one another. Jacot fwears hj 
the fear of his father Ifaacy and accepted of Laban*% 
oath without hefitation, though he fwore by falfe gods. 
Cenef. ca. 26. v. 3?. Ca. 3. v. 53. 

Confider the circumftances and fituation of theGentous 
with refpeft to the oath they have taken. Fir/l^ As to 
the form of the oath \ and then as to the corporal parts. 
As to the form of the words ; it is the fame we make ufe 
of here, for the interrogatory, Do you believe in thefupreme 
Beingy isfc. is read over and interpreted to him, and he 
takes it in the fame fenfe as other people do, whiph will 
put an end to the whole obje£lion. As to the corporal 
part, at lead it (hews humility, and is in all refpe£ts ap« 
plicable to the kifTmg of the book, and equally fignifi- 
cant, for both are no more than figns^ and not materis^l 
to the oath. 

Grotius (hews, there is more than one form of oath : 
2 greater authority, our Saviour fays in Matthev/s^ 
gofpcl, who /wears by the Temple^ /wears by the OOJO who 
inhabits it. ' So that all terminates in a folemn appeal to 
the Deity for the truth of what he fays. There are 
paflagcs in Livy^ Polybius and Grotius^ which fliew that 
oaths are arbitrary ; and the confequence muft be, thai 
an infidel is capable of an oath, 

S<?nWi5'> Whether there is anything in the law of 
England that impugns it ? 

Coke fays, an infidel cannot be a witnefs : but though 
that may be a general rule, does it follow that there fhall > 
be no exception ? does not our law fay, excepiio probat 
regutam ? Certainly, there fhould be general rules rela- 
tive to evidence, but if exceptions were not allowed, it 
would be better to demolilh all the general rules. There 
is no general rule without exception but this, that the 
beil evidence (hall be admitted which the nature of the 
cafe will afford. 

Rules as general as this are broke in upon for the fake 
of allowing evidence. No rule more binding than that 
a man ftiali not be admitted an evidence in his own cafe ; 

and 
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and yet the ftatute 6f hue and Cry is an exception, A 
man's books are allowed to be evidence, or which is in 
fubftance the fame, his fervants' books, becaufe the na-» 
turc of the cafe requires it. A wife cannot be a wit- ' 
nefs againft her hufband, has been broke in upon in 
cafes of treafon. So a man may be examined without 
oath ; for the laft dying words of a man are given in 
evidence in the cafe of murder. A child may be exa- 
mined without oath, but if capable of confidering the 
obligation of an oath, may be fworn. The court denied 
the laft exception to be law. Fide Poji. ca. << Hujhani 
isr Wife;'' " Infant, {s^r." 

Admitting a jew to be fwbrn is an exception to the 
general rule. What is the definition of an infidel ? why 
one who d<ies not believe in the chriftian religion. Then 
a jew is an infidel, for the fenfe of evangelium has beeii 
perverted, and ought not to be confined to the new tef-* 
tament only, for it is ufed by our Saviour as good 
tidings, in oppofition to the bondage the jews then un- 
derwent, and was delivered to them firft. 

As to the paflages in Deuteronomy, the books of Mofes 
are no part of our religion. They are as much a muni- 
cipal law to the jews, as the municipal laws here to 
England, or the laws of Solon to Athens, or of Lycurgus 
to Lacedaemon, and therefore foreign to the prefent 
queftion. 

On a complaint againft general Sabine, a commktee of 
the privy council examined a turk, fworn upon the alco- 
ran ; this agrees with the prefent cafe, and though not 
done in a court of juftice it will not take away from the 
ufefulnefs of the precedent for altering the form of an 
oath. This Indian witnefs was fworn by the very fame 
words that we do, therefore the court will not prefume 
that he means any other Goi>than we mean. 

It is of great moment that we fhould have commerce 
and correfpondence with all mankind. Trade and po- 
licy require it ; and in dealings of this kind it is of in- 
finite confequence, there fhould be no failure of juftice. 
It has been obje<fted, that there might have been other 
evidence ; but though there might be (lighter evidence, 
why fhould we be tied down to it and debarred of the 

prefent 
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prefent which is ftronger. Gentous arc the common 
brokers in their country^ and the neceffity of the cafe i» 
ftreng argument. 

There was a time when even jews were not fwom ^ 
and on the 5th of November, 1732, there was a com- 
miflioii out of the exchequer^ in the cafe of Lopez^ v. 
Nunesy in which there was a diftinftion between the 
oath for jews and chriftians ; for if jews, they were 
direfted to be fwom fupra vettis teftamentum only. 

An objedion was likewife made, that this Indian 
would not be liable to bd piinifhcd for perjury ; to which 
it is anfwered, that if the court (hould be of opinion, 
that there is an oath which may be taken, of confc- 
quence he is liable to be punifhed, if forfworn. 
' Another objeftion is, that quakers could not be ad- 
mitted as witnefles until an exprefs z€k of parliament to 
empower them. The plain anfwer is, that they would 
not take the oath at all, therefore their folemn affirma- 
tion was not fufficient, becaufe it had not the eflence of 
an oath. 

Upon the whole, as it is a cafe of necefftty^ and we 
have fully in proof from the return of the cemmiffion- 
crs, that they believe in the SUPREME Being, thefe wit- 
nefles ought to be admitted. 

Mr. folicitor^general {Murray, afterward lord Mans- 
field, C. J.) 

It is exprefsly certified by the commiffioners, that the 
oath f refcribed to be taken by our law, was read over 
to the plaintiff's witneffes. The objeBion is, that they 
have not made ufe of the corporal ceremony, the kifling 
of the evangelifts. But they have made ufe of another 
fymbol, the taking the priefts foot with their right-hand, 
becaufe this is the form and ceremony moil binding in 
their own religion, and notwithftanding this, an objec- 
tion has been taken to the reading of their evidence. 

Firfty Becaufe they have not touched the evangelifts, 
and are pagans, and therefore cannot be admitted. S<?- 
cQfidly, Suppofing they may be admitted as witneffes, yet 
under the fanftion of the oath thus certified, they ought 
wot to be admitted as witneffes. 

Pt 



It h iofifted, that the admitting their evidence isxon-' 
trary to Isiw, and the;^ cannot be indi£ted for perjury; 
feut, if the admiffion is not contrary to law^ then of 
tourfe the witnefles are liable to be indi£led for perjUry^ 
as well as a jew, whb miy be ihdiflted, ta^o Hbro legiJt 
fnofaica. The ftatute of 5 Elizabeth leaVes this matter 
^entirely oped; 

It is (aid, that no precedeiit or cafe ^f a heathen be- 
ing fyrorn, according to the ceremonies of his own xt^ 
ligion, eitifted before in England in cdurts bf juftice^ 
proceeding according to the courts of common law : 
j>agans haVe beeii fworn in the court of admiralty : but 
no wonder it has not exifted before, becaufe all otir con^ 
inerce is catried on by gding to them^ inftead of their 
coming here. 

The tafe 6f a jew .as a witnefs in a private cauie^ 
iiever exifted until after the reiioration ; they went out 
of England the 1 8 th of Edibard i. and did ndt return 
until Oliver Cromms/Ps time, j^fiie Bi 
" The only authority of cohfequence cited, k a fayii^ 
of lord Coke's. Co. Litt. 6. h. That an irffidel caHttot he d 
nuitne/s. This faying is not warranted by any authority^ 
hot fuf potted by any teafon ; and laftly, conttadidted hj 
'Common experience. Lord Coke meant jews a^ empha-^ 
tically f^^J-j by fliutting theit eyes againft the lights 
he hardly ever mentions them without the appellation of 
^^ infidel ]twSi* and dius this noble king baniflied for 
ever thefe " infidel ufurious jetJus^^ therefore Hale wag 
jfiot miftaketl when he underftood Coke meant jews fof 
infidels sis well as dthers. 1 Infi. 506, 507. 

That all the '^law books^ when they mention ati oath^ 
mean a chriftian oath, is no argument at 2)!% Fleta*9 
^definition iHagis licitufnjarare per creatorem quam creaturam 9 
this (hews the o^th is not quite fixed, but like the oath 
fworn in tl^e Roman empire after the cftablifiithent of 
chriftiahity \ and lotd Coki^ faying an dath is an affirma- 
tion ot denial by a chriftian, is no wonder at all, for the 
laws of England could fpeak only of the chriftian oatb» 
becaufe they had no intercourfe with pagans : and does 
it follow ffom hence.) that no witnefles can be examined 
in a cafe tbat never fpecially exifted before, or that an ac- 
tion cannotbe brought in,a cafe that never happened before? 
4nte 8. t Reafon^ 
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M.eaf6tii tlie firft ground of all laws and general prirf-^ 
tiples, muft determine the cafe : therefore the only quef- 
tion is, whether upon principles of reafon, jtiftice, and 
Convenience, this witnefs ought to be admitted. He 
then laid down two prbpofitions. 

FirJ^ That by the pradiee of England, and of all thfe 
nations in the world that are chriilians, perforis though 
-fiot of the chriftiaxl p^ffuafion, may be admitted as wit- 
neifes, and fwoxto according to their own form. 

Gaufes of taw dcfpeiid upon' the occafions that giVc 
fife to them. Where the commence and intercourfc til 
moft frequ^tly with the pagans, the inftances t« be 
fure will moft frequently arife.r 

After the Roman emperors* wefe converts, cfariftiansy 
as well as thofe who continued pagans, fwore according 
to their fancy, whhcfut any prartictrlar forrti. The cor- 
poral part^ which prevails now all over chriftendom, wa^ 
taken from the pragans*; a^, by degrees, unde#. the 
Creek-Roman emperors, it came tb be eftabliflied thaft 
this ceremon*y (hould be ufed. Th€ opinion of the 
Greek- Romart emperors, ap to the oaths of perfons cf 
other perfuafions is m^ntidtied by Selden^ << Aliena aute^ 
** perjuafionis homines per id quod veneraniur i/Sf, et juxta 
** modum quo venerantur^ adjur'ari conJueveruM^* and he 
gives a long account of a particular ceremony in {wear- 
ing a jew in courts of juftice ; and before the i8 Ediu. i. 
the perfon adminiftering an oath to a jew feid ; if yott 
dont fpeak the truth, veniant fuper caput tuum omnia pid^ 
cata tua^ isf parefitutn tuorum et omnes maiediBioneS qwt ih 
lege Mofai(^a et prophetarum infcripte funt femper tecum ma*^ 
fieanty to which he anfwered> Amen. Seld. torn, z* 
f. 1467, 1469. 

In Spain the turks polTefled the gre^teft part of the 
kingdom, until the tinfe of Ferdinand the catholic'* 
What did they then do when chriftians and tnrks had 
controverfy together ? according to Selden^ the form of 
the oath was in Spanrfh to fwear as he hoped to be faved, 
by the contents of the alcoran. Seld, torn, 2. 1470. 

The queftion did not arife here until after the reftoral* 
tion. No cafe of a turk fworn upon the alcoran in Eng- 
land but that before the council. Here is a material 
circumdance in this cafe ; a court erected in Calcutta, 

by 
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Ijy the antherity -of the crown of Englaa<J, where Ixw 
dians are fworh according to the mofl: fplemn part of 
their own reli^iDa. 

All QCcaGons do not arife at once ; now a particular 
fpecles of Indians appears ; hereafter another fpccies of 
Ipdians may arife ; a ftatute very feldom can take in all 
cafes, therefore the common hwthat worh itfelf pure by 
rules drawn from thje fojint^in of juftice, is for this rea?- 
fon fuperior to an a£): Qf parliament. 

The oldeft bopks of all countries, raentjon the folem- 
nity of au oath, as a fecurity for a ^erfon's fpeaking the 
truth i they can do no more than lay him under the 
n>oft facred and Ibinding obligations ; they all call it ap- 
pealing to God for the tr^ith, and depreciating his ven- 
^eanjces as tl^ey fpeak truth. 

TfTiere is not a book upon the general law of nature 
and nations, but admits that chriftians may allow per^ 
fons.to {wc2T per Domhium etperjalfos Deo. It is fo lai4 
down in the decretals, in Grotius and in Pi^endorfy b. 4^ 
fe5i. 4- p. 1^2. 

The oath rauJ^ tc always underftoo4 according to the 
belief of the perfon who takes it 5 not only chriftiani 
writers now, but before chriftianity, the world was di* 
vided into a vaft variety of opinions, and yet every man 
was admitted to (peak according to his own belief. Dig. 
b. If,. /. 7.* fee* 5. Ji,ord Staft^s Lt/f. 694. 

No authority h.as been produced from any other coun- 
try that fuch oath ought not to be admitted : the reafon 
why lord chief juftice Eyre wo«ild not fufFer the Indian, 
a worlhipper of the fun, to be fworn upon the evange- 
lifts was, becaufe he did not believe in chriftianity 5 but 
if he carinot be fworn at all, manifeft ii>juftice, an4 
inanifeft inconvenience rauft follow. 

Heathens bought the goods, heathens fent them, hea- 
thens knew the price, 'heathens kept the account^ 
Would it do honour then to the chriftian religion, to fay, 
that you cannot fwear according to our oath, and there- 
fore you fliall not be fworn at all ? what muft the hea- 
then courts think of our proceedings ? will it not de- 
ftroy all faith and confidence between the contrafting 
parties ? Is the cafe of the turk or jew, fwearing ac- 
cording to their religion^ different from the Indian's 
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fwearing according to fai$? the obje£^ion is (IVongeF 
againft the turk, becaufe he fwears upon the alcoran^ 
which we think an impofture*, but the Indians here 
fwear by one fupreme G0D9 without appealing to any 
particular book or authority in their religion. 

It is faidt that a heathen is not to be believed. Is it 
not known that all heathens believe in a God i No coun« 
try can fubfift a twelvemonth where an path is not 
thought binding, for the want of it mud neceflarily difv 
folve fociety. TulL Tufc. Dijput. lib. |. feB. 13, 

Secondly^ It is objefted, that fuppofing that they niay 
be admitted as witneflesi yet under the'fandlion of the 
oath thus certified, they ought not to be admitted, fof 
thatthe form is ridiculous, and their notions of religioa 
not certified by .the commiffioners. Biit the oath they 
have taken ihews it, for thie commiffioners have certifie4 
that they have fworn by one QOD, and alfo proves that 
they think themfelvfss under the tie of an oadi. 

Look into the books of Travels, and you will find 
that heathens, efpecially Gentous, believe in- oug GojJ^ 
the creator of the world, though they may have fuborr 
dinate deities, as the papifts who worfliip faints. Relig. 
Cerem. voL 3. 380, 38i> 39S. 

No doubt but they have ^ notion of Gop, according 
to Tully: but to ufe a greater authority than Tulfy^ 
^* They arc a law i^nto themfelves, which ihew the word 
^< of tne law written in their hearts, their coiifcience 
f* alfo bearing i^itnefs, and their thoughts the mean- 
f» while accufing or elfe excufing one another.** paut' 
Epifi. Rom. ca. 2. v. 14, 15. 

The corporal ceremony is a mere matter of form, an4 
not of the effence of an oath : JDu Frefne\ gloflary fays, 
that mon\s fworp by kiffing the feet of the abbots) nay, 
the abbots fwore by their word only, from whence tne 
expreffion, in verhum facerdotis z this fliews it has varied 
much, and is s^U form. 

CUrhf fame fide, in addition advz^nced^ that religion 
€x yi'tertninif means the belief of the exiftencc of a 
deity. That the nepeffity of admitting this evidence 
with regard to intercourfes between chriftian countriesi 
themfelves, appeared in Fotfj Comm. on the Panders 602. 

- That 
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That If tfiis oath cannot be adminiftered, becaufe not. 
upon the evangeliftsi the fame obje£tion will hold as to a 
Diitchnoan, who does not fwear ^s we do on the new 
teftament; ^nd for the opii\ion$ of the commentators 
of the civil law he cited Jacumb. 4 feSf^ c^. 4, u si- 
There was a time when fwearing on the holy evangcr 
lifts was not the pra£iice here j for when St. Auftin intro- 
duced the chriftian religion, the inhabitants were tenacir 
ous of riieir owp cuftoms, and therefore he indulged them. 

There were not above twelve je^s in the kingdom be- 
fore th$ reftoracionw And they deputed one of the prin-r 
cipal perfons among themy to come over hither in order to 
ftnd out whether Oliver Cromwell was the Me/fiah or not* 
Jie then cited Madd. Hjft* JEmche^. 166, 167, isf 174. 

Alfo Calvin^s cafe, in which lord Coke fays, " all infi- 
w dels are in law perpetui inimici; for between them as 
. ^< with the devils, wbofe fubjefts they be, and the chrifc 
f« tian, there is perpetual hoftility, &c/* But he meant 
perpetual enemies in a fpiritual fenfe, and quotes a paf- 
lage in fcripture to that purpofe ; What concord hqtb Chr't/l 
fwtth Belial, or what part hath he who believeth with an 
infideL 2 Cor. ca. 6. v. 15* 7 J?^. I Trinity^ 6 Jac, i^ 

The objedion that no oath can be altered but by zQc 
of parliament, relates to particular officers of the crown. 
And as to the ciyil confe<]uences of punifhment for per- 
jury, lord Coke fays, that with refpcft to a perfon's 
being charged with a breach of oath, the queftion is, 
whemer it was lawfully adxpiniftered- 3 In/f. 164.. 
Ante 8, 9. 

Then if the oath adminiftered here is ?>greeable to tha 
genius of the laws cf England, will they not be liable 
to punifhment for a breach of it; and he fubmitted, 
whether the crime may not be ftated fpeciallyy and re- 
cite the ceremony of the witnefTes taking the oatbj pro-- 
yided it cannot be laid in the ufual form r 

Chute, in reply. On reafon^ from meeffityh& fupporte4 
the argument of Atkyns, and then proceeded on the 
principal queftion, which he pbferved was endeayoure4 
to be maintained by principles of reafon, by authority 
of fcripture, and by rules of the civil law. 

The cafes from fcripture are not fimilar, an j argur 
nients a pari. . It is natural to hav^ a religion and to 
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f^tcirt in God; bitf it is odierwifc In experieoij^e* 
^< Their idols are filver aud gold, cycn the works of 
'^ men's hands ^ they that make them are like unto them, 
*^ and £o are all ifuch as put their truft in thenv" Pfrim 
¥15. V.4. i^ 9f Athens 37* 

. As to the 09th of Abraham and Ahemilech^ there was 
not then any fet form, nor was it taken in a court of 
judicature. LabafC% oath to Jacgib was of the feme kind, 
and Jacob accepted jt, as thinking it better than 90 oatb 
at ah. 

The witne^es are Gentoos, and the commii&oner$ 
ihould have certified their religion, fo far as it was con- 
cerned in takifig an oath, and a$ to their notions of a 
Deity's being a rewarder of good ^and an avenger of evU^ 
Maffaus*s Hiji. Judepr* iib. I. fo, 36^ 

The authorities from tbs civil Lw do not jconclude 
jupon the common la^; for the civil law is not received 
as the rule olf, property here \ much lefs in regard to cri* 
minal law* CivUians holfi idifier^t rules o^ property 
among us, particularly in admitting evidence. They re- 
je€l htftrione^y i^c. an4 whole tribes of people. The 
ffeaA&T p^rt of the civil law is only opinions and faying^ 
of great men ; but the iayings of the common law are 
irbc opinion^ pf judges, when ^h^ caufe is judicially bcr 
fore them. 

. On the ©pinion of If ale he thought with A^thyn; j ancj 
then argued againft the infufHciency of the certificate : ' 
aj>!d then .can\e to the material queftion-rr^vhether thefe . 
witnefies were admittable by the law of England; and 
contended that they were not. By the ftatute of hue 
an4 cry, the party robbed was admitted from neceffity^ 
a third perfon being fjsldom prefent. Tradefmen's bookf 
were admitted, hecaufe there was a living perfon to at- 
test tK^nif In treafon, that a wife may be stdmitted 
againil her hufbatxd, is pnly aQ opinion of lord Hale% 
The fayings of dying men may be given in evidence, 
biit this is no more than giving evidence of a nuncupa- 
tive will, and not fo much eviden^ce of words, as of 
cjrcumdances. A man when he is juft leaving the 
world, may be fuppofed to have a greater regard to 
U:uth ', buf on a trial for mur^er^ this kind of evidence 



tt^ff not altcf the feivfe of the caurt, if it ffioufd a'ppfeaf 
ihc deceafed was kilied fairly. In major Onehfs cafe it 
^-as mentioned by the (pecial verdift, that the dying man 
faid he was killed after the manner of fwordfmen ; but 
this did not over-tute ftronger evidence. 9 St. Tr. 14. 
jinie took 3. 

It is faid, in matters of fu^om and traditronj hearfaf 
evidence is admitted; and rightly fo; for how can tra- 
dition be conveyed but from man to man through a fuit 
of ages. 

A -child caYirrot be admitted without oath. Lee, Cv J. 
and Parker, C. B^ ruled it fo. Ante b, 2. 

Great ftrefs has been laid on lord Cck^s putting jews 
on a foot with infidels ; in another place Coke calls him 
an infidel jeiVy therefore defcribes him fecundum quid^ and 
not generally as an inJideL Ante 8. 

Maddo96^%, hiftory of the exchequer, only (hews that 
jews (hould be fworn. They had the promife of fcrip- 
ture largely given them, and the evangelium \s equally 
appliciable ta the jews as to the chriftians ; for the good 
tidings i« not confined to the new teftament» << And I 
•• will put enmity between thee and the woman, and 
« between thy feed and her feed ; it fhall bruife thy 
•« head, and thou (halt bruife her heel." Genef. ca. 3. 
V. 15, 

The form of indiSiments ought to be adhered to. If 
there was nothing but confcience to awe a perfon in 
taking an oath, from the depravity of mankind it would 
not be fo binding. It is the apprehenfion of temporal 
punifiiment, which in a £reat meafure prevails on per- 
fons to fpeak the truth. 

There is no authority to fliew, that indiftments have 
fifen otherwife than oh the holy evangelifts ; and it is 
faid in J%//'s cafe, that the chriftian religion is part of 
the law of England. ^ 

If the jews may be reconciled to the new teftament. 
It ought to have weight ; and as they believe a part of 
the holy fcriptures, it muft give them a fuperior credit 
to perfons who do not believe at all in the fame manner 
with us. Suppofe a chriftian fhould turn Geiltou, and 
fay I am not liable to be indifted, how muft he be con- 
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(hould be prcfent to fee him fworn. It is Iikewife the 
eonftant courfe in trials at bar and nift ptius i and, which 
h ftill (Ironger, there is an ad of parliament to enforce 
it. Anon. I Vern. ^63. FrcmMs cafe^ 6 St. Tr. 6S. 

This overturns Coi/s opinion fo far as jews are con- 
cerned, and eftabliihes Hale^s. 

The nei^t pafiage in Halt relates to the fpeeial laws in 
Spain. ^ 

Confider now whether there is not fuch a neceffSty here 
as is fuflScient to render this evidence admiffible. 

An objection is made, that the plaintiff ought to have 
fiiewn he could not have the evidence of chrtftiani. To 
this I anfwer, that repugnant to natural juftice, in the 
ftatute of hue and cry, the robbed is admitted to be a 
witoefs of the robbery, as a moral or prefamed neceffity 
is fufficient : and that it ihall be taken for granted there 
was the fame netejjity in the prefent cafe,, as nothing i» 
ftated to the contrary. Befides, it appears that the 
plaintiff did commence a fuit in Calc^itt^, and obtained 
a decree there, and what is very material. Barker bim- 
felf, the father of the defendant, in that fait,^ in the 
mayor'^ court, infilled that Omychurtd ^owlA, be alkcd, 
whether he was of the Gentou religion, and that he 
ihould be fworn according to his own notion of an oath, 
which was done accordingly. This certainly bound 
Barkery- and of courfe his reprefentative. % Rolls.' Rep. 
346. I &alk. 283. 

What ihould hinder admitting them as witneffes ? 
they are admitted by the civil law ; by the law of na- 
tions ; by the common confent of mankind. He then' 
cited all the cafes mentioned by the plaintiff's counfe}^ 
and lord Staif'^ Inftitute to fiiew the law of Scotland in 
this particular* 

But it is objeQed, that thefe witneffes do not fwear by 
the true GoD ; and for this purpofe the defendant's 
counfel cited Beutcronomy. Thou fhalt fear the Lord thy 
God and ferve him, and fhalt fwear by his name. Ye 
fhall not go after other gods, of the gods of the peo- 
ple, which are round about. Ca. 6. v. 13 £5'"i4. 

On the other fide, Jacoh u^on his covenant with Lahan 
fwore by the fear of hi» father Ifaac. Gen. ca. 31. v. 53. 

My 
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My anfwer is, this is not true in faft, for they do 
IWear by the true GoD, the creator of the world. 

Lord Hale dates a provifion by the laws of Spain for 
snoors ; and oaths particularly adapted to the religion of 
the mahometans---but h^ere tjie oaths taken by thefe wit- 
nefles is the conftant oath, and taken in their own man* 
ner exadlly. 

Lord Hale makes a. queftion, whether a turk or a 
jew may be admitted to give evidence upon murder. I 
think a jew a competent witnefs to give evidence upon a 
murder. 

As to the form of the oath, it is not fo felemn or fig- 
iiificant as ours. The fcripture has upon this occafion 
been cited, and I will therefore mention the opinion of 
a very great divine, Tillotfin, in his affife fermon. The 
form of an oath is voluntarily taken up and iaftituted by 
man. i vol. 194. 

In Duttorif «. Colt. HoSior Oweny vic« chancellor 
of Oxford, being a witnefs for the plaintiff, refufed 
to be fworn in the ufual manner, by laying his right 
hand apbn the book, and by kiffing it afterwards; 
«* but 1m5 caufed the book to be held open before him, 
** and he lifted up his right hand : the jury upon this 
'« prayed the opinion of the court, if they ought to 
" think this teftimony as ftrong as the teftimony of an6- 
*< ther witnefs : and Glinn, C. J. told them, that in his 
** judgment he had taken as (Irong an oath as any other 
«* witnefs ; but faid, if he was to be fworn himfelf, he 
<« would lay his right hand upon die book." i Stderf. 6. 
That forms are various. Fid. Selden. t. 2. 1467. 
and Voefi Pond. Chriftians were fworn fometimes with* 
out laying their hand upon the gofpel, by lifting up their 
hands to heaven : jews were firft fworn with rites and 
ceremonies, afterwards without any. It is plain, that 
by the policy of all countries, oaths are to be adminif- 
tered to all perfons according to their own opinion, and 
as it moil affeds their confcience, and laying the haxjd 
was originally borrowed from the pagans. 

It is faid by the defendant's counfel, that* no new 
oath caa l»e impofed but by a£l of parliament^ and for 
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this purpofe fever^ cafes were cited. My anf^er is^ thitf 
U no new Ofith. 

It was obj)^ed, that thejr ought not to be adniitte4 
as witnefles, from the perpetual enmity between hea- 
thens and chriftians, upon the authority of Calvjn*s cafe^ 
7 Coie i)f andj{at, a I Hen. 8. 

This is jto be understood of fpiritual difcord pi^ly : (iv 
Edward Littleton^ lord keeper, in his readings upon Jlat*. 
^'j ^div,. 3. has icntiments there worthy' of a great 
chriftian writer. " Turks and infidels," faith he, " arc 
«< not perpetui inifnicii nor is there a particular enmity 
f5 between them and us, but this is a common error 
f< founded upon a groundlefs opinion of juftice Brooke \ 
*5 for though there be a difference between our religion 

V and theirs, that does not oblige i^s to be eheipies tp 
f < their perfons : they are the creatures of QoD, and of 
«f the fame kind as we are, and ^t would be a fin in us 
f< to hurt their perfons.'* i Salk, 46. 

In W'ellSi V. Wiliimms. The court faid, "that the 

V neceflity of trade has mollifie^^ the too rigorous rules 
«< of the old law, in reftraint and difcouragement o^ 
<< aliens: a jew may fue at this day, but her'etbfore he 
f c could not ; for then they were looked upon as ene« 
*» mies-, but now commerce has taught the world more 
f< humanity; and therefore held that an alien enemyij 
•* commorant here by licence of the king, and under 
<< his prpte£)tion, may maintain d^bt upon a bond. 
«* though he did not come with fafe condudl." i Ld^ 
Raym, 282. 

It was 6bje£ied fhat this is a novelty, and that what 
has never been db|ie ought not to be done. 

The law of ]£ngland is not confined to particular cafest 
but is much more governed by reafbn, than by any one 
cafe whatever. The true rule is,—" Wliere the law is 
<< known and clear, though it be unequitable and incon- 
«f venient, the judges muft determine as the law is, 
«* without regarding the unecjuitablenefs or inconveni- 
«? ency, tho^ defefts, if they happen in the law, can 
f< only be remedied by parliament; but whera the law 
!f is doubtful and not cleari the judges ought to inter- 
' • • « prct 
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ff pret the law to be, as is moft confonant to eqnxtjp 
.«< and leaft inconvenient." Faugh. 37, 38. 

As to Lee, v. Lee^ before the court of delegateSi 1692^ 
they gave no opinion \jirhetheir the witnefles ^ere admif- 
fible or not. 

The counfe} for the defendant menjtioned a note of a 
jcafc taken by Mr. Bunburyy in the court of exchequer, 
in a caafe between the Eaft^India company and admiral 
Maitbenuf^ 5* Where Orangee, a black, being offered as 
^< a \iritnefs there, faid he looked upon Jesus Christ a$ 

a good nnan, and upon iending to the king's bench for 
^ dicir opinion, they diought lie could not be admitted^ 
f» becaufe he did pot believe in Jesus Christ.*' 

This was a note of a cafe taken fome time after the 
jcaufe was heard, upon memory only, which at a diftahce 
pi time 19 very treacherous : but I think the reafon a 
Fcry bad one, for the fame would exclude the jews. 

Another objection is, that the witnefles are not liabli^ 
to an ipdi£linent for perjury. , 

Tluf il not true in fad, but (iippofing it was, yet 
tfai9 is Apt tfap oiily cafe where witnefles cannot be pro* 
fecuted ; for theird is no ppflibility of profecuting them 
where the depofitions are taken out of England) but if 
they were here, J (hould be of opinion, they might be 
indi£ied upon a fpecial indidimeiit, for I do not think 
toBis facrts evangeliis are neceffary words, for feveral 
old precedents are, that the party was juratus generally, 
or debito modo jurcius. Wejfs 8ymb. part 2. fe^. 160. 

As to the precedents of indi£iments againft jews, they 
are fo various that nothing is to be drawn from them. 
Upon the whole, not to admit thefe witneffes, would be 
4e&ru£live of trade and fubverfive of juftice, and at- 
tended with innumerable inconveniencies. 

WiLLEs, C. J. C. P. Firft, as to the general 
queftion, whether any infidel may be admitted as an 
evidence, I am of opinion that fome infidels may, 
under fome circumftances, be admitted as witneffes. 
Lord C(^ is plainly of opinion, that jews as well as 
heathens, were compfomifed under die fame exclu- 
^on. Serjeant Hawkins, in his f/eas of the Crown, is 
miftaken in bis notion of lord Coki^ opinion^ long before 
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fits time, and ever fince the jews returned to Engbnd^ 
ihey have been conflantly admitted as witnefles. 

The defendant's counfcl are miftaken in their con- 
ftruftion of lord Coke; for he puts the jews upon a 
footing with ftigmatized and infamous perfons. This 
^thn is contrary to religion, common fenfe, and cOmi- 
mon humanity. The devils themfelves to whom he has 
delivered them, could not have fuggefted any thing 
worfe ! 

Our Saviour and St. Peter have faid, " GoD is n9 
•• refpeEler of perfons'* ABs ca. lo. v, 34. Lord Coke is 
a great lawyer, but our Saviour and St. Petcr^ are in 
this refpeft, much better authorities than a perfon. pot 
feffed with fuch narrow notions, which vefy well ^rove 
all that lord Trehy has faid of it. 

BraBgrii Briton and Fletay lived in popifli times, when 
no other trade was carried on, except the trade of rcG- 
gion. It is very plain too, thefe antient! authorities 
<peak only of chriftian oaths. 

Maddox's hiftory of the exchequer clears it up beyond 
all contradiction, *hat jews were conftantly fworn ; and 
from the nineteenth year of the reign of Charles the firft 
to the prefen^ time, have never been refufed. 

He then oppofed Hate to Coke^ obferving, that the 
Ibrmer authority was full of the true fpirit of good fenfe 
and chriftianity-rrand decies repetita placebit. 

There was no occafion to have recourfc to the civil 
law ; and Cokeys words in Calvin's cafe, and his 4 Infl^ 
anfwered his own aiTertion : << If an oath was clearly of 
^ a chriftian inftitution, then I fbould be forced to ad- 
•« mit, that it could not be allowed.'* Ante 8. 

But oaths are as old as the creation^ There are a var 
riety of inftances in Geti^ts^ in the thirtieth chapter of 
NufnberSj and throughout. 

The nature of an oath is not at all altered by chrifti- 
anity, but only made more folemn, from the fan£tioh of 
rewards and puniihmentSj being more openly declared^ 
The pafiage in the fourth chapter of St. Matthew^ re- 
lating to Herod and the daughter of Herodias is very ex- 
traordinary ; a perfon appears there to be fo very wicked 
^ not to ilic]^ at muir^er \ and yet thought an oath of 
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fo facred a nature as to choofe rather to commit iki 
former than break the latter. 

Pythagoras in his golden verfes, and Ttdly in fevcral 
parts of his works, fpeak of an oath with the htgheft 
reverence. Grctius de jura belli et Pads. I vol. b. 2. c, 13. 
de jurejurandoy i fee. apud otnne : populos, et ab omni av9 
circa poUicitationeSf promijfa et contraHus^ maxima femfer 
vis fuit juriS'jurandi, 

The form of oaths varies in countries, according to 
different laws and conflitutions, but the fubftance is the 
fame in all. 

GratiuSf in the fame chapter, fsB. i o. Forma juris-ju" 
randi verbis diffhrt^ reconvettit hunc enim fefiftfin habere 1/^- 
bet^ ut DeUS invoceturf puta hoc modoj Deus t eft is Jit aut 
Dsusjlt vindex. In our old law books, ^<: Deus adju^ 
vetj and other expreffions of the fame nature, and now. 
So help me GOD. See Sc Matt, ca. 23. v. 20, 2i| and 
22. ^ ^ , 

There is nothing in the argument, that as chriftianity 
b the law of England, no other oath is confident with 
it. But though infidels^ who believe in God, and future 
rewards and punifliments in the other world, may be 
witnefles ; yet if they do not believe in God, or futuie 
rewards and '^puniihments, they ought not to be admitted 
as witncffes. 

Next, as to difpenfing with ftri£t rules of evidence : 
fuch evidence is to be admitted as the neceffity of the 
cafe will allow of : as for inftance, a marriage at Utrecht 
certified under the feal of the minifter there, and of the 
town,, and that they cohabited for two years together as 
man and wife, was held to be fufficient proof they were 
married. Alfop^ v. Bowtrele. Cro. Jac, 541. 

It muft be left to the jury or judge what credit they 
will give ; for it is a known di{lin£lion, that the evi- 
dence though admitted, muft ftill be left to the perfons 
who try the caufe, to give what credit to it they pleafe ; 
- and therefore the fame credit ought not to be giveii to 
the evidence of an infidel as of a chriftian \ becaufe not 
under the fame obligations. 

This caufe relates to a mercantile afiair, between 
Barker^ a merchant and a fubje£t of England, and an 
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Iifdiafi merchant and a fubjedl of jthe great mdgub 
The plaintifF had but one remedy, he follows his debtor 
into England. There can be no evidence without path. 
It would be abfurd for him to fwear afccording to the 
chrifltian bath, which he does not believe ; and there- 
fore out of neceffity he muft be allowed to fwear accord- 
ing to hia own notion of ait oath. Ca. , on Infants^ 
Pofl . 

Next as to the commifllon. The certificate fully an- 
fwers this obje£kion : that it does not appear they believe in 
God. Great ftrefs cannot be laid upon the authors who 
give an accouitt of the Qentou reKgion, becarufe it muft 
depend upon their veracity and private judgment : but. 
the certificate is fufficient, which fays, " the Gentous 
<< believe in a God as the creator of the univerfe; and 
<< that he is the rewarder of thofe who do well,' and an 
•* avenger of thofe who do rll." 

On inditing for perjury, he concurred with the chief 
baron, ztid was of opinion, en the circumftances of the' 
cafe, that the plaintiff's witnefles ought to ht admitted^ 

Lee, C« J. B. R. Agreed, that where it is returned 
by the certificate that the witnefs is of a religion^ it is 
fufficient : for the foundation of all religion is the belie/ 
of GoDa though difficult to haire a dillind): idea of an 
infinite and incomprehenfible being as God is, yet man- 
kind may have a relative idea of the being of a God as 
dependant creatures upon him. 

An oath is a religious fan£tion that mankind haver 
univerfalLy eftablifhed. He declined declaring how far 
atheiils and perlbns believing in no religion, may in 
fome cafes be admitted ; but he apprehended the rules of 
evidence ought to be confidered as artificial rules, framed, 
by men for convenience in courts of juftice, and founded 
upon good reafon : but one rule can never vary — the 
eternal rule of natural juflice. This cafe ought to be 
looked upon in that light, and confidering evidence ia 
this way, is agreeable to the genius of the law of 
England. 

There is not a more general rule, than that hearfay 
cannot be admitted ; nor hufband and wife as witneffes 
sigainft each other^ and ' yet it is notorious, that from 
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htteffity tbey have been allowed : and not an bbfihte ne« 
Ceificyi but a moral one. 

Where there are foreign parties interefted, or in com-* 
mertial matters, the rules of evidence are not quite the 
fame aS.in other inftances in courts of juftice.. The 
cafe of hue and cry ; a feme covert is not a lawful wit- 
nefs againli her hufband in cafes of treafpn ; but has 
been admitted in civil cafes : a wife admitted to prove a 
truft: the fame as to hear fay ^evidence. BrownL 47. 
I HaUf P. C. 301. Shinti. 64^. Ante 61. Vide cai 
Hij/band and Wife. 

As to admitting evidence in foreign matters and com« 
mercial, this is different from other cafe/. The tefti- 
mony of a public notary, is evidence by the laws of 
France, ilnd no other witnels is neceffary to pfrove the 
tranfadlioiL There can be no doubt, if it came in 
queftion, whether this was a valid conttadiy but a tefti- 
mony from perfons of that credit and reputation would 
be received as good proof in foreign tranf^^ions, and 
would authenticate the cohtradt, i Roll. Rep. .346. Cro. 
Car. ^65. 

Thefe cafes (hew, that courts always govern them- 
felves by thefe rules, in cafe of foreign tranfaStions. In 
cafes of fales of goods a fa£lor is admitted as a witnefs. 
Preced. in Ch. 207. Tremoult, v. Dedire^ l P* JVilL/\2i). 
Comherb. 340, 366. Docleray, v. Dickenfon. Vide Bent^ 
V. BakeK Ante * 

He declined deciding, whether jifcrfons not believing 
in any- religion fhould riot be admitted: but thefe wit- 
neffes being tinder the religious tie of an oath, admi- 
niftered in a folemn manner; the tranfa£tion being 
wholly in the country of the mogul, and as Barker had 
forced the plaintiflF to have recourfe here to the law of 
England, by quitting a country where by the letters pa- 
tent of the crown, they were intitled to juftice, it 
would not be confonant to natural equity to deny them 
the benefit of this evidence. 

He concluded by ftating the ftatute, by which it is 
provided, a feizure or information (hall be made upon 
any claufe or thing contained in the a£l for increafing 
(hipping and navigation, that then the defendant or de- 
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f^ifd^tits, (ball on hid or their requelt, have a commif^ 
fion oiit of chancery to examine witneflef beyoiid feasy 
and have a competent time for the retunt thereof, be- 
fore any trial (hall be had Upon the cafe,' aird that the 
examination of witneffed fo returned, (haU be adimtted 
as evidence in laiw at the trial, as if it hatd been' givetf 
viva voce by the elcatnifiate iri court ; any law, ftatnte, or 
ufage to the contrary in any wife notinrithftanding* 
13 and 14 Car. 2. ca. 1 1. feB. 2o. Fide Po/f 

Lord Hardwickb, Chan. Fir/If as to the oC^dion 
to the certificate and return of the commiffioif, *< That^ 
<< the commiffioners have not followed the dire&ions of 
*< this court ^ that they fliould have certified of what 
^^ religion the witneiles Were, and the principles of that 
«< religion ; tv^hereas they only certify them to be of the 
«« GentOu religion, without (hewing what the principles 
<< are of that religion :" it was not the intention of the 
courts they Ihould, for it would have been enterib^ into 
a wide field, and would have been certifying the hiftory 
of the Bramin or Gentou religion. 

Cafes have been determined at common law upon 
evidence taken from hiftories of countries, and we have 
tery authentic accounts of this part of the world. A 
general hiftory is evidence to prove a matter relating to 
the kingdom in general, i Salk. 281. 

My intention was to be certified, whether thefe peo- 
ple believed the being of a God and his providence* 
ChurchiiPs voyages particularly defcribes this religion^ 
and their precepts of morality ; the latter precept car- 
ries almoft the fenfe of the ninth commandment. 

This objed\ion being removed, the next queftion will 
be — whether the depofition ought to be read j which 
depends upon two things. Firfi^ Whether it is a pro- 
per obligatory oath. Secondly, Whether on the fpecial 
Oircumltances in this cafe, fuch evidence can be admit- 
ted according to the law of England. 

Ji/ris jta'amentunty eft ajffirmatis religio fa : all that is 
neccflary to an oath is an appeal to the fupreme being, 
as thinking him the rewarder of truth and avenger of 
falfehood. Bijh, Saunderfon de juris-juramenti obligation 
p. 5 . and 1 8. 
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Tt\As is not contradl£led by any audjor but lord G4^, 
airho has taken upon him to infert the word chrt/iian^ and 
is the only wtiter who hath ingraftsed this word into the 
oath: As to other writers they are all concurring. Dr. 
Tillatfom^ upon the lawfubie& of oaths fays^ where the 
very text fpeakd plainly of an oath among all nations 
and men^ 5' An oath for confirmation is to them an end 
^* of a,li ftrife. The ncceflSty of religion to the fupport 
^< of human fociety, in nothing appears more evidently 
<< than ii^ this, that the obligation of an oath> which is 
*< fo neceflary for the maintenance of peace and juftice 
f< among n^en, depends wholly upon the fenfe and be* 
f« lief of a deity." Fuffend. lib. 4, ca. 2. fe6}. 4. HiL 
fa* 6. 16 V. TUlotf, Serm, vol, i, 189. 

Nexty as to the form of the oath. It is laid down by 
all writers, that the outward a£t is not eiTential to the 
oath ; Saunderfon is of that opinion, and fq is Tillotfon in 
rhe fame fermon. <f As for the ceremonies in ufe 
'< among us in the taking of oathS| it is no jufl: excep- 
f* tion againft them, that they are not found in fcrip- 
«' ture, for this was always matter of liberty, and fevc- 
^< ra} J^tipns have ufed feveral rites an,d ceren^qnies in 
5< jbeir paths," j Tilloif. fenn, 144. 

All that is necefTary appears in the prefent cafe; an 
external ^ was done to make it a corporal oath. 

Secondly^ Whether upon fpecial circum {lances fuch 
fcvidenpe may be admitted according to the law of Eng- 
land ? there is but one general rule of evjdence?— /^^ beft 
that thf nature of the. cafe will admit. Vide poft. B, 2. ca. i . 

The rule is, that if writings have fubfcribing wit- 
nefles tq them, they muft be proved by thoie witneiTes. 
The firft ground judges have gonp upon iq departing 
from ftri£l rules, is an abfolute ftrifi necefjity. Secondly, 
a prefumd mceffity. In cafe of writings fubfcribed .by 
witnefies, if all are dead the proof of one of their hands 
}s fuflleient to eftablifli the deed : where ^n original is 
loft, a copy may be admitted \ if no copy, then a proof 
by witncffes who have h^ard the deed, and yet it is a 
thing the law abhors, to admit the memory of a man a^ 
evidence, i Mod. 4. 

N 2 A tradcfman'5 
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A tradefman'8 books are admitted as evidence, thougl^ 
no ahfolute neceffity, but reafon of a prefumptim of n^« 
ceifity only, inferred from the nature of commerce. 

As to admitting hear/ay evidence, fee the cafe of Cam- 
poverdi, Mich, 2 Anne^ in an a^ion upon a policy of in? 
furance. There is another inilance of difpenfine with 
a lawful o^th, where o^r courts admit evidence tor the 
crown without oath. 

It is a common natural prefumpjtion, that perfons of 
the Gentou religion (hould be principally apprized of 
fa£ls and tranfadlions in thjeir own country : diere is si 
ftronger prcfumptiop of mceffity here than tor admitting 
a deed of thirty years (landing ; befides ail this, an ad-^ 
ditional reafon is, th^t the parties who entered into thi^ 
contra£t prefumed, that if they {hould4)e obliged to fue^ 
it would be in their own puntry, and, then they muft 
have been admitted. From hence \t, follows, that if one 
of the parties fhould leave this country ahd change hi^ 
dopiicil, th|e other would be deprived of his evidence, 
which would have been admitted there, and by that 
means deprived oif juflice. 

As the Englifh have pnly a fa£lor; in this country, fot 
it is in the empire of the great mogul, if we ihould ad* 
mit this evidence, it would be agreeable to the genius of 
the Englifh law. The courts of admiralty have done it. 

In Beakej t;. Tyrrel. , An Englifh fhip was taken by 
a French man of war, under colours of a Dutchman, 
and carried ii)to France, and there condemned as ^ 
Dutch prize. Afterwards an Englifh ipf^rchant bought 
this fhip of the French and conveyed her into £ngland» 
where the right owner brought an a£lion of trover for 
the fhip again ft the purchafer ; and all this matter being 
found fpecially, thd defendant had judgment, becaum 
th^ fhip being legally condemned as a Dutch prize, this 
court will give credit to the fentence of the cour): of 
admiralty in France, and take it to be according to right, 
and will not examine their, proceedings ; for it would be 
very inconvenient, if one kingdom fhould by peculiar 
laws, correii the judgments and proceedings of ano- 
ther kingdom. Car/A. 31. '. 
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If W0 did not give this credence, courts abroad woul j 
not allow our determinations here to be valid. 

So in matrimonial cafes, they are to be determined 
according to the ceremonies of marriage in the country 
where it is folemnia;ed. 

So fupix>fe a heathen, npt an alien enemy, (hould 
bring an :|dion at commpn law, and the defendant (hould 
bring a bill for an injundiion,— would any body fay that 
the plaintiff at law (hould npt be admitted to put in an 
anfwer, according j^o h\$ own form of w oath ? If otherr 
wife, the ipjun&ion muft be p(;^petual| and this would 
be a manifeft denial of juftice. 

As to the moil material objeAion pf the form of in- 
diflments for perjury, the words fifpra fan^um Dei 
evqngeliur^i are not ^t all neceflary. Framers of indi£l- 
ments are apt to throw in words, and fwell them out 
too much to no purpofe ; therefore the old precedent^ 
are the beft ; and, as has befsn (aid, tl>}s would prove 
too much, for it would hold as well to all depofitions 
ta|:e|i abroaid. • ~ 

It has been (aid by the cpunfel for the defendants, 
that the fpecial law of Spain for taking thofe oaths, are 
of the nature of our a£ls of parliament. It is otherwife. 
SeUeftf txpon the laws of Jilphonfo^ the wife king of Ar- 
ragon, faith, it is not a pofitive law for the nioors, but 
authenticated by him, and transferred into his code ci 
bws, and originally pf the nature of what pur Common 
law is. Moors have their particular oath, which they 
ought to make in that manner. This form of expref&on 
ramer (hews that he refers to fome other law that pre- 
vailed long before. 

This faDs in exadly with what lord Stair^ Puffendorf^ 
&c. fay, that it has been the wifdom of all nations to 
adminifler fuch oaths, as are agreeable to the notion of 
the perfon taking, and does not at all af{e£i; the confci- 
ence of the perfon adminiftering, nor does it in any 
refped): adopt fuch religion : it is not near fo much a 
breaking in upon the rule of law, as admitting 2^ perfon 
to be a witnefs in his own caiife. 

As to the cafe of the Eajiytndia company, v. admiral 
Matthews. I was counfel in the caufcj but do not 

remember 
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^member fending either to the court of king's 'bench or 
common pleas for their ppinipn. Mr. Bunbury has ftate4 
jt as a trial at bar, before lord chief baron Reynolds^ a;id 
therefore it .cogjd not be don?, for there is no fucb 
|hing as fending one judge out of a. court to the j|idge# 
of another upon a point of evidence. As to the cafe 
before lord jchief baron £trb,, the perfon there would 
not be fworn either upon the old or new tefltaKnent, anc} 
therefore as he was not a chrtftian he would not admit 
him to be a witnefs. But upon the fpecial cir^umfttoce^ 
.of this cafe, I concur in opinion with -my lords the 

i*udges, that the dcpofition^ of thefe witnefies ought tp 
>e read as evidence in this caufe, and do thereforjj order 
that the objedvon be over-ruled and the depofitions rea4* 
J Aik^ns 2 J. I mif, 84. 5. C. 

In a cafe before the council, on the 9th Qf De^ 
cember, 1738, it ^ppe^r^ that fir John Strqtfge had 
coniidered of the principle on which the cafe of Omh 
^4;hund, v. Barker^ was c^etermined : fpr be reports, that 
on the complaint of Jacob Fachlna^ ag^inft . general 
^ine^ as governor qf Qibraltar% ^Id^rmqn Ben Mot(fOf 
a tnoQTj was produced a^ a witnefs, the two chief juf- 
tices being prefept, and was fworn ypon .thi.e Jcpr^n; 
and he did not obje£l; to it. % Strange 1 104* 

So in Atcheson, v. Everit, //i/. ij (?^^. 3. B, if. 
aftion upoo ^at. 2 Geo, 2. cq. ^4. ff£f. rj, againft bribery. 

On motion for a new trial- Earl MAjiSFi^LP declared, 
that the judgment in Omichun4% v. Pqrkery had his ap- 
probation : fo|r he fays, « I argued, ^nd the judges 
•< there agreed, thaf upon the prinpipjes of the common 
«* law, there is no particular form eflential to an oath 
«< to be taken by a witnefs ; but as the purpofe of it is 

V to birtd his confcience, every man of every religion 
f* ihould be bound to that form which he himfeJf thinks 
•♦ will* bind his copfrience mod. Tlierefpre, though 
" the chriftian oath was fettled in very eafly tiiQes, yet 
'* yVw/ before the 18 of Ediv, i. when tbey were ey- 

V pelled the kingdom, were peripitted to g}vp evidence, 
" and were fworn, not on the eyangelifts, but on th^ 
•< old teftament : and no diftinftion was taken between 
^« ihcir fwearing in a civil and criminal cafe.** 

So 



oO z iurl or mahometan may l>e fworn oh thif afcoAnl 
As in the Kingj v. John Ryan, and others, 0/i-- 
Bailevj December feffi(Ats^ 1764. The prifoners were 
iTidiaed before Adams, B. and WHMor, J. for ftealifigf 
fevcral articles the' property of Jcbn Mor^an^ in the 
dwelling-thoufe, &t. 

John Morgan^ the profecutor, appeared to be a mabo* 
fMaH^ The prifoners were therefore remanded in order 
to take the opinion of the jupgesj \^hether a mahometan 
could be pennitfted tor fwear on die alcorMtty in » profecu*^ 
tion for a capital offence ? , 

GouLD) J. In February feffloh, 1765, delivered it 
as the unanimous opiniod of die judges, that he might 
be fworn. 

An mlcoran was accordingly produced* The witnefs 
firft placed his right hand flat upon it ; pur the other 
hand to his forehead, and brought the top of his fbre-^ 
head down to the book, and touched it with his head :. 
he then looked for fome time upon it y and being a(ked 
what tStGt that ceremony was to produce, he anfwered^ 
that he was bound by it to fpeak the truths The pri- 
foners were found guilty of Healing, but not in the 
dwelling hottfe. 3 Leach's Cr. Ca. 3 edit, 64. Cowp* 
390. 

fiufe tlje 3t|)irr^» 

But an athetfly who profefles to have no belief in the 
exiftence of a God \ and of courfe difbelieves a future 
ftate of rewards and punifhments, cannot be a witnefs. 

For, perfons denying the divine being and attributes 
of the Deity, cannot confider themfelves bound by the 
obligation of an oath, and therefore not deferving « cre- 
dit are incompetent. Bull, N. P. 192. i Aik. 45. . 
Ante 64, 72. 

Sufc tbe j?ourtb. 

So a perfbn having no idea of a Goo or religion, who 
is altogether ignorant of the obligations of an oath, the 
•exiftence of another world, and a future ftate of re- 
wards and puni(hmeiU8, ought not to be fworn. 

As 



As m the King, v. White, Old-Bailey^ Oiidfer fef^ 
Jions^ 1786. Indi£led for horfe*ftealing. 

tTjomas Atkins tiras produced as a witnefs. He faidi, 
on being examined on the voire dire, that he had heard 
there was si God, and believed that thofe perfohs who 
told lies ^ould come to the gallows : but he acknow- 
ledged that he had never learned the catechifm, was al« 
together ignof ant of the obligation of an oath, a future 
ftate of reWarcis aiid puiiifiiments, the exiftence of ano^ 
ther world, or whiit became of wicked pieo{>le after 
their death* 

The court rejeded him as being incompetent to be 
fworn ; for that an oath is a religious afleveration and 
imprecates the vengeance of heaven, if the witnefs does 
not fpettk the trtrth ; and therefore a perfoh who has no 
. idea of the fan£tion which this appeal to heaven creates^ 
ought not to be fworn as a Witnefs in a court of juftice^ 
Leaches Cr. Ca. z edit^ 337, 3 Edit. 483. Ante 
. Note* Where the objefiion to competency is 
grounded on the infidelity of the perfon produced to be 
fworn, the proper queflion to be afked, is not whethet 
he believes in Jesvs Christ, or in thi holy gafpeU of 
GoDf but whether he believes in God, the obligation ot 
an oath, and a future ftate of rewards and puniAiments. 
Vide poft. ca, which treats oH felf-accufalion. Peahens Rep* 
cf cafes at N. P. 1 1 . Ridgewafs Rep, of Learfs tri* 
Pojl . 

ti\xli tfje $m. 

DifTenters from the church of England, as by law 
eftabliifhed, may be fworn according to the form and ce* 
remony of their own parti^cular fe£l. 

As in Colt, v. Button, Mich. 1657, B. R. Dr. 
Owens, vice chancellor of Oxford, being called as a 
witnefs, refufed to kifs the book ; but defired it might 
be opened before him, and he lifted up his right hand* 
The jury prayed the opinion of the court, if they 
ought to give the fame credit to him as to a witnefs fworn 
in the ufual manner! 

Glynn, C. J. told them, that in his opinion he had 
taken as ftrong an oath as any other witnefs. << But/' 

faid 
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faid he, «' if I were to be fworn, I would kifs the book,** 
2 &iderf. 6. I Jtkyns 31. S. C. Atchefin^ v. Everit 
Cowper 390. S. C. Ante . S. C. 

So in the King, v. Christiana Fitz?atricr, (5W- 
Baikj fefficrit^ February 1786, IndiAment for larceny. 

Dawd Milboumej Scotch covenanter, was produced 
as a witnefs, who ftated to the court that he was a 
North-Britain, and that the way of fwearing in Scot- 
land was not to kifs 'the book. 

Gould, J. faid, that on the trial of die rebels at Car^ 
lifle, in 1745^ finding it to be the ceremony of a parti- 
cular fe£l, he admitted a witnefs to fwear, by the form 
of holding up his hand, without touching the book or 
kii&ng it, and that he afterwards referred the cafe to the 
twelve JUDGES, who determined that the witnefs was 
legally (worn. 

Upon the; authority of this cafe, Dawd Milboume wad 
fworn in the following form. « You fwear according 
«* to the cuftom of your country and the religion you 
" profefs, that the evidence you (hall give between our 
<< Sovereign lord the king and the prifoner. at the bar» 
^ (hall be the truth, the whole truth, and nothing but 
** the truth." Leach* s Cr. ca, 1L edit. 399. 3 Edit 459. 
Lord George Gordon^ before he turned jew, was fworn 
in the fame manner, exhibiting articles of the peace in 
the king*s bench. MS. 

- Lord Mansfield cites the above cafe of the rebels as 
law. Atchefon^ v. Everitt. Cowp. 390. 

On the trial of the rioters, ftiling themfelves « The 
•< Protefiant Affociationy^* zX. St. Margaret* s-hiU^ Surryy 1780. 
Syivefter, for the prifoners, defired that fome Irifh Ro- 
man catholics who appeared as witnefies ihould be Avorn 
on a new teftament with a crucifix, or croft -on it $ and 
(aid, he was well informed, that pierfons of their pef«* 
fuafion were fo fworn in Ireland by the magiftrates, and 
in the courts of juftice. 

Etre, B. Denied that fuch a cuftoih could exift » 
and ordered the witnefles to be fworn in die ufusll way^ 
MS. In the afTercion the counfel was right-<^n mt 
denial of the cuftom the judge was wrcHig. 

o iBuff 
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Jiule t])t .Siptb^ 

* ' Perfons excommunicated cannot be witnefTeSi becaufe 
by. the laws of the church, fuch perfons are excluded 

i from human converfacion. Sull^ N. P. 292. 3 Black/, 
. Csm* 102. . 

The church laws go ftill further : they excommuni- 
cate fuch as converfe with thofii who are excomnumi- 
.cated, atid confe^uently they cannot be examined in a 
court of juftice. Befide, tUechureb holds that thofe 
.who are excluded from her pale are not under the influ- 
ence of any religion* 

When the feveral caufes of excommunication exclu- 
fively recited by the ftatute are confidered, it is impo(fi- 
ble not to be furprized that they remain as unrepealed 
r exceptions to the competency of teftimony. 
^ Firft is Here/yy which whatever it may mean, implies 
a fenfe of religious obligation, and of confcientious ac- 

* ceptance of chriftianity itfclf^ as divinely revealed. 
.Here then does it prefume a man to have no regard to 
the uttering of an injurious falfehood in the prefence of 
.the Deity, and in repugnance to that religion, the truth 
9ind authority of whofe general doflrine he admits. 

S.econd is Error in opinion in matters of religion and 
dodrine, received and allowed in the church of England. 
Now if the church of England were really infalliplet it ' 
would be a misfortune to differ from her in any pointy < 
hut certainly no ground of civil incapacity, efpecially fo 
.as to preclude a court of juftice from being informed by 
a perfon labouripg under that misfortune. 

Thifd Simony, This tranfgreiTion, confidered as ^a 
corrupt trafficking, may indeed afFe£l the credit of' a 
Jiritnels, though ^e offence is conftituted fo (Irangely, 
that eeclefiaftical right and wrong upon this fubje£^ enter 
commonly in ^, manner extremely perplexing to a. lay 
imagination, (hould it attempt to define the principles 
.of morality or fenfe by which the boundaries have been 
fettled. . 

Fourth Ufi^ry. 

Fifth, 
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Fifth, Incontlftencei under which cenfure anti*nuptial 
commerce, or fimple- fornication was until very lately, 
included, though the party ihould have made the amana$ 
honorable by intermarrying, as if being ' unguardedly \ 
awake to the impreffion of nature, demonftrated an in-". 
fenfibiUty to the inQuence of truth. Vide 27 Geo. 3^' 
ca. 24. 

Sixth, Perjury in an ecclefiaftical court, clofes the ca» 
talogue* And this under due convi£lion in the courts 
of common law, forms, and juftly, a decifive exception 
to the cbmpeteney. But if communication take plate 
on this as an eccle6aftical charge, this extenfive civil 
confequence is thus anticipated by fentence oE z forum, 
whofe rules of evidence are far diflferent from thofe of 
the common law. Vide JlaU 5 Eliz. ca. 23. Morgan's ^ 
Brit, Lib. 215* Lond, 1766. GUb. £vid. by hofi 2<52. / •: 

*' Every popifh recufant convi£l, fliall ft and tp all in^ 
'' tents and purpofes difabled, as a perfon lawfully e^* 
^< communicated.'' itat. 3. Jac* I. cai 5. 

Lord Coke, on the authority of this ftatute, refufed. 
to admit a popifh recufant a witnefs, between party and . 
party. And, 

In the King, V. Mervin, lord Audley, anno 16^1, 
tried for a rape, &c. before the lords : Laurence Fitzpatrick. 
tras produced ; but, before his examination was read, the 
earl defiredthat neither he nor any other might be al- 
lowed as witneiTes againft him, until he had taken the 
oath of allegiance. 

This was referred io the judges, who refolved ths^t 
they might be witneflfes, unlefs they were convi£);ed rc^, 
cufants. 2 Bu[/f. isSi ^S^t i &. TV. 392. . , 

Hawkins, obferving on the rule laid down by Cohf^ 
fays, this is too fevere, and that the purport of the d^f 
tute is fatisfied by the difability to bring an 2^&ion ; for^ 
that this, like all other penal ftatutes, ought to be con<p 
ftrued ftriftly, in limitation of the penalty. ^.Haivh 
f» C fa, 4(J. 

9Z Tbi» 
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This obfervation is founded in found fenfe and legal 
policy, a dtfability introduced againft a party, though by 
2.(t of parliament, ought not by the force given to any 
of the general terms, produce a failure in the courfe of 
public juftice. The perfon may be difabled as to any 
intereft of his. own, but the competency of teftimony is 
an intereft of fociety. 

jRuIe t!je <2i(j|)tf). 

By ftatute, the affirmation of a quaker, therein de- 
ftribed, (hall be accepted : but it is alfo enacted by the 
fame ftatute, that <^ No quaker, nor reputed quaker, 
<< (hall by virtue thereof, be qualified or permitted to. 
^< give evidence in any criminal caufes, &c.** &tat. 7 £5" 
8 W. 3. hrifh. 19 Geo. l.-ca. li.fefi. i, 2. 3 Stat, at, 
large, V. J. 777. 

On this rule it has been determined, 

That a quaker's teftimony on his affirmation, is admif- 
fible in an afiion of debt, onjlat. % Geo. 2. ca. 24. agmnft 
bribery. 

Atcheson, V. EvERiT. Motion fot a new trial, be- 
cauie a quaker had been received as a witnefs on his 
affirmationy and it was objedled that this being a criminal 
caufe his evidence ought not to have been received. 

Lord Mansfield, C. J. in delivering his opinion, 
faid, that the queftion was of high importance, both as 
to all die quakers in tlie kingdom, and to the general-' 
admmiftration of juftice. That when the ftatute was- 
made, the affirmation of a quaker, in his opinion^ 
fiiould have been put on the fame footing as an oath ia 
all cafes whatfoever ; and he faw no reafon againft it, 
lor the pUniihment of the breach of it is the fame. But 
even the indulgence they enjoy was' obtained with much- 
difficulty ; for the legiflature formerly looked upon non- 
Conformifts ais qtiminals, and quakers in particular as 
obftinate offenders ; but the more generous and liberal 
ifotions of the prefcnt times, do not look upon real fcru-*^ 
pics in the light of an ofience. The ftatute was made« 
for the eafe of quakers ; they were fafe ^ where the- 
jattomeyrgcneral could controul, but needed fecurity 

• ' •' • from 
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from the perfecution of individuals. In this^ ad^ how* 
ever, there is an exception to their bekig admitted:as 
wtnejfes in criminal caufes^ and feiving on juries. The 
queftion therefore is, what the ftatuta means by the 
words criminal caufes. Great fearch has been made for 
precedents, and die refult of the cafes found is^ that 
the courts of late years have, in favour of $he quakers^ 
relaxed their former feverity. Their affirmation (us 
been received in the cafe of an appointment of overfeers., 
So in the cafe of an attachment againft a quaker him-* 
fclf. The King,' V.Turner. 2 Strange I2ig. 

No cafe has been found in which it has been refufed 
where the a£lion, though in ffrm of a criminal oBion, in. 
fuhflance is a mere a£lion between party and partj^ There. 
was a refufal on the ftatute of hue and cry, but the 
ground was, that the quaker could not lay a foundation^ 
of the a^ion without an affidavit. 27 ££». cm. 13* 
JeB. II. 

In cafes where an a£tion and an indiAment both lie 
for the fame a£l, as in aflault, imprifonnjeut, fraud, &Cw 
a quaker is an admiffible witnefs in the aOiion, thQugh 
not on the indictment. 

It is a material circumftance, that ad:ions for penalties 
are to a variety of purpofes confidered as cinAl fuits*^ 
they may be amended at common law. To be fure die 
adion in this cafe is not only given to recover a penalty^ 
but it is ^tended likewife widi difaHlities. Therefore, it 
partakes much of the nature of a criminal caufe. More- 
over, the offence itfelf js not merely malum prohibitum 
by ftatute, but it was indidable at common law. 

But on general principles, the affirmation of a quaker. 
ought to be admitted in all cafes, as well as the oath of 
a jew or a Gentouj or any other perfon who thinks him- 
felf really bound by the mode and form by which he 
attefts. I Atkyns 21. Ante 6'^. 

After the fecond argument his lordfiiip added. That 
the experience of eight and twenty years, from the re« 
ftoration to the time of the revolution, fhewed that the 
obftinacy of quakers in refufing an oath, was not merely 
a pretence or colour given to right and wrong but that it 
was a fcrupU / and, that the k(k was ready to go through 

all 
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^1 kind of fuffering in the pertinacious adhering to It. 
A more liberal way of thinking prevailed after the re-, 
volution; the principles of toleration were explained 
and juftified, in oonfequence of the vhriting of Mr^* 
LocKB, lord SoMERs, and other great men of thefe 
times ; and a ftatute pafled, which though not general, 
was very eztenfive in the relief it afforded to fcrupulous • 
confcienceSf called the toleration aSl. i WilL (9* Mary^ 
^. i8. N 

The tenth fe^lion of that ftatute, enables quakers to 
iye aflurance of their fidelity and allegiance to the ftate, 
y form of catk, different from that prefcribed by the 
law of England to chriftians. It is a form of oath, be- 
caufe it is appealing to the Deitt for the veracity of 
what they (hall fay, and invoking his vengeance if they 
utter what is falfe. jinte 63. i Aft. 21. 

In &t years after another ftatute, 7 ?5* 8 Will. 3. c. 34. 
allowed a quaker to affirm^ in cafes where other perfons 
are required to take an oath. He then ftated the cafe of 
Omichund and Barker \ and 2 Siderfen 6. Dr4 Owenh 
cafe. Ante 6'^, . And the determination m t\it cafe of the 
rebels at Carl'fle^ 1745- -^^^^ 47- 

Now all perfons examined in criminal cafes, muft be 
examined on oath, both for and againft the crown — 
therefore if a quaker be indided, he cannot have the 
benefit of a quaker's teftimony. ^tat. i Anne R. 2. f . 9, 
fiEl. 3. Irifb fat. tg Geo, 2. ca. 18. fee. 3. Ante 100. 

And concluded by delivering the opinion of the court 
to be, that the pre fen t was not a criminal caufe, and 
therefore that Mr. Juftice Nares did perfe£l:ly right in 
admitting the quaker to be a witnefs upon his AF^iRMAt 
TION. Cooper 382 to 394. 

Iftule tbe Bint!}, 

By this ftatute a quaker is not an admiffible witnefs 
upon making an affirmation upon an appeal of murder. 

As in Castele, widov^y v. Bambridge and Corbet^ 
Bambridge having been profecutedi on the report of a. 
committee of the houfe of commons, for the murder of 
the plaintiff's huft)and, who had been a prifon^r in thg 
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PUetj under his cuftody as Warden^ and having been 
acquitted the widow brought an appeal. The trial came 
on at Guildhall^ before the die/ jvsriCEf JlttingSy Trinity 
j^ Geo. 2. and the appellant's xounfel called a quaker, and 
infilled that this is a civil ca/e, in which he might be a 
witncfs. But the chi^ justice fai4» it was to this pur- 
pofe a criminal proceeding, and therefore he could not 
be a witnefs^ 2 Strangi 857. 

. Ktule tbe €entb» 

Neither is a qiiaker a competent witnefs on a motion 
for an attachimnt for not performing an award. 

As in Robins, v, Satward. The court eantiot 
ground an attachment for non-performance of an award, 
on the affirmation of a qu^ker, for though it be in a.fuit 
between party and party, yet it is a criminal profecution 
within the provifo oi Jlat. 7 to* 8 WilL 3. ca. 34* Vide 
Howely V. Walker. Barnard^ K. B. 145. Vide Rex* v. 
Bell. Saumd. 200. 

Iftule tbe €Wmit]b* 

' Nor IS a qUaker's evidence admif&ble on a motion for 
Un information tot a mifdemeanor. 

As in the King, v. Gardner. The affirmation of a 
quakcir was offered in exculpation of the defendant, in 
fhewing caufe why an information ihould not be granted 
againft him for a mifdemeanor. This being obje^ed to. 

The COURT held, that a quaker's affirmation could not 
be read in fupport of a criminal charge. But they 
thought that an affirmation might be read in defence of a 
criminal charge, if the perfon charged was himfelf a 
quaker, in order to exculpate himfelf. And in this third 
cafe of a quaker's collateral evidence, in affifliance of the 
exculpation of another perfon, where the quaker him- 
felf was not charged, they thought his affirmation ought 
not to be read. 2 Burr. 1117. Vide Rex^ v. Wych, 
2StraageST2i 946, 1219. 

Kiuie 
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Nor can an a£Ermation be taken on eshibiting articles 
of the peace. 

As in the Einq^ v. Green. On motion to exhibit 
articles of the peace on behalf of EltTuibeth Collet^ a 
quaker; flie refufing to fwear, the court (aid they 
could do nothing, i Stra. 527. 

Rule t|)e acjbtrtetntfi^ 

The refnlt of the decifions cited, gives this general * 
tttlc — ^that where the form is civU^ though the fubjecl 
may he penal $ or where the form is criminal hnt the ob» 
jtfk, a avil remedy, the etidence of a quaker fhall. be 
admitted : being excluded in proper criminal caufesy 
%here the firm and the obfe^ both denominate the fuit^ 
a pofectttion for a public offence. 

♦ In Christopher Love's cafe, before the high court 
of juftice, Mr. Jaqitel refufing to be f)vorn, he was 
fined five hundred pounds ; and the oath being after- 
wards read to him, but without his taking the book, 
for he laid his hand upon his buttons, on his faying he 
confidered liimfelf fworn and under oath, he was exa- 
mined. I St. Tr* 1 14. 
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CHAPTER IX. 

Of Perfins who are or may be confequentiaUy ofeBed bf 
the event of the profecution^ and the di/iin^ion betiveiri 
intere^ and influence ; competency arid creJii. 

0^ This chapter (hould have preceded the laft, being natit- 
rally connc<fted with the fubjeft of it. 

Unit tf)e jrHTft^ 

Not only a perfon immediately^ but a perfon confequen^ 
tially intercfted in the event of a caufe, has been held 
incompetent to give teftimony. 2 tiav^. PL Cr. ca. 46. 

In the three follovifing ca&s this rule will appear to 
have been ftri£tly adhered to. 

i/. The King, v. Whiting, Mich. 10 fTilL 3. JT: 
P. Banc, Reg. information againfl: defendant for a cheat. 
The fa£l: was, that by flight he changed a promiflbry 
note obtained from his mother-in-law, from ten to one 
hundred pounds. 

Holt, C. J. rejefted the mother.in-law^s teftimony, 
becaufe fhe was concerned in the fuit, which was a 
means to difcharge her from the hundred pounds. For 
though the yerdift in the profecution could not be given 
in evidence in an aftion upon the note, yet it would be 
heard of and influence the jury. And he could not dif- 
tinguifl^ this from the cafes of perjury or forgery, where 
the party whofe intereft is defeated or prejudiced^ by 
the forged inftrument, &c. is no witnefs to prove the 
perjury or forgery, i Salk. 283. i Lord Raym, 396. 
S.C. 

2i. The King, v, Nunez, Eajl, 9 Geo. 2. Banc. Reg. 
perjury in an anfwer in the exchequer. The plaintifF 
in equity was called to prove the perjury afligned, on 
the authority of Paris' s cafe^ i Vent. 49. l Siderf. 431. 
and the Kingy v. Moife^ i $/r. 5g5. (where on anindi£t- 
ment for tearing a note, the proprietor of the note was 
admitted to prove the tearing.) But the chief juft:ice 
ruled, that the plaintiflF could not be a witnefs, and cited 

p the 
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the Kingi ff. WTnting : obferving that Pariis Cafe was 
a^ainft Twijjden^s opinion, a Stra. 1043. 

3^/. The K1NG9 V. Ellis, MieL 12 Geo. 2. Bane. Reg. 
jodiftment for perjury, in evidence given on a trial of an 
ejedment; the chief Juftice refufed to let any of the 
defendants in the ejeament, againft whom the verdiA 
was given, be examined as witnefies for the profecution. 
And it was faid to be ruled fo on conference with all the 
judges. 4 Geo. i. The Kingj v^ Newens. 

In the following cafes the ftri£lnefs of the rule is re- 
laxed, and a difl:in£tion laid down between intereft and 
influence^ which has been adopted with full approbation 
in all the couns of England and Ireland — 

The King, v. Broughton. Eq/l. 18 Geo. 2. Banc. 
Reg. perjury. Wharrantj employed the defendant's bro- 
ther JameSi to fell an eftate for him that lay at a dif- 
tance, whom Wharram charged to have funk fcvcn hun- 
dred pounds of the purchafe money, and filed a bill and 
obtained a decree for an account, upon the foot of an im- 
pofition. After this Broughton having pretended to have 
found a written account, wherein he had given Wharram 
credit for feven hundred pounds, reheard the caufe and 
examined the defendant. The defendant fwore that the 
account was fent to him by his brother into Yorhfbire^ Xo 
fliew Wharram^ which he did ; and Wharram owned it 
to be his hand, and declared he had forgot it. 

The Chancellor was of opinion, this account was a 
forgery, and therefore did not vary his decree : but re- 
commended the profecution of Jamesy who thereupon 
ran away. Wharram then indid;ed the defendant for 
perjury, and offered himfelf as a witnefs. 

Strange for the ptifoner, objefted to Wharram^s com- 
petency, on the authority of the King, v. Nunez, the 
Xing, V. Ellis, and the King, v. Whiting. Ante 105, 106. 

KxsQ, C. J. declared he was for hearing the evidence 
of Wharram, becaufe, as no bill of exceptions would 
lie, the profecutor would otherwife be without remedy j 
whereas the defendant, if convided, might move for a 
new trial : but faid he would give no opinion at prefent, 
further than obferving, that in Nunezes cafe the fuit in 

the 
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the exchequer was then depending g whereas the fuit 
here in equity feemed to be at an end. « 

Whereupon Wharram was examined^ and contradi£ledl 
the defendant in all the parts of his examination ; but 
being only a (ingle witnefs on the part of the peijurj he 
was acquitted, a Ztra. 1229, 2230. 

In the King, v. Magarry, commiffion of oyer and ter^^ 
mtner^ DttUin^ February 1795; this diftin&ion between 
a fuit depending and a fuit determined, as caufe for ad- 
mitting or rejeding a witnefs was taken by the court* 

The defendant was indiAed for perjury, in an an- 
fwer to a bill filed in the exchequer. 

Mac Nolly objeded to the competency, of a witnels 
produced to prove the perjury ;^-oii the voir dire^ he 
acknowledged that he was plaintiff in the caufe in equity^ 
and believed he had, as plaintiff in equity, an intereft in 
the conyi£tion of the defendant for perjury : on which 
Chamberlain, J. refufed to receive his evidence. MS* 

And Vide lord Mansfield's definition of creditf in its 
l^al acceptation. P^. Rule 2. and p. io8. JFyndianf, 
yf. Chftwynd. Ante i^^ 16. 

Itnle ti)e j&econii. 
Where the objeftion goes to the interefi of the witr 
nef$, it aileds his competency ; where it goes to inffttmce^ 
it affefts his credit. 

Itule tbe CbirD. 

Where the niatter froni which the obje£lion refults i^ 
doubtful, it goes only to hi^ credit. 

i^ule tjbe jFourti). 

The queftion in a criminal profecution, being the 
(ame with a civil caufe, in which the witnefs is inte-r 
refted, g()es generally to the credit. 

Sule tfje m^* 
Where the proceedings cannot be given in evidence to 
• recover againll the witnefs in another caufe, the objecr 
tion geners^Uy is to the credit only. 

P2 As 
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Aft in Abhaham^s qui tam^ ▼. Bunn, Trinity 8 Geo. 3, 
Banc. 'Reg. the decifion in the Kingj v. Broughtony wa« 
recognized as law, and the court drew a legal diftindion 
between objections which afie^ competency^ and thofe 
which affe£t cre^t. 

It was an a£lion for an ufurious contra£i;, tried be* 
fore lord Mansfiei D| at Guildhall : and a verdiA found 
for the plaintiff. Upon which a motion had been made 
on the part of the defendant for a new trial, and a rule 
granted to (hew caufe. 

The motion M^ras founded upon the incompetency of the 
plaintiflF's witnefs. 

Benjamin Jbraham^ the witnefs, was the borrower of 
the money, and was called on the part of the plaintiff, 
to prove the ufurious contrad. 

He proved the defendant to be a pawnbroker, and 
that he had pledged feveral jewels with him on feverai 
loans, fome of which were redeemed : and he owned 
that this pledge had been returned, on the money bor- 
rowed on it being paid. The contraft was proved by 
him to be ufurious ; and he proved it as charged in the 
declaration. 

At the trial, after this man had given his whole evi- 
dence it was objedied, that he could not be a competent 
witnefs, unlefs the repayment of the money was proved, 
and that he himfelf was not competent to prove the re- 
payment of it. 

Lord Mansfield, C. J. This was a motion for a new 
trial ; becaufe Benjamin Abraham^ Sy faid to be an incom^' 
petent witnefs, was exalmined and his evidence left to the 
jury. 

It was a qui tam a£tion upon the (latute againft ufury. 
All the counts charge " that the defendant took, ac- 
<< cepted, and received, from Benjamin Abraham'&y the 
M fum of fo much money, by way of corrupt bargain 
«< and loan, for his forbearing and giving time of pay- 
" ment, from fuch a day to fuch a day of the fum ac- 
" tuallylent." 

There was no count as to any bond, aflurance, or 
contra£t, whereupon or whereby ufury was referved or 
taken4 

At 
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At the trial Benjamin Ahrahant% was etamined for tlic 
plaintiff^ and fwore that the defendant was a pawn- 
broker; that he borrowed from the defendant fcveral 
fums of money (fpecifying the time and fums) upon 
pawns (fpecifying them and their value] which were al- 
ways more than double the value of the^ooey advanced. 
He fwore to his having redeemed the pawns, fpecify- 
ing the times, and that the defendant before he would 
re-deliver the pawns, took and infifted upon the fums 
mentioned in the declaration, over and above the princi- 
pal V which the witnefs paid, together with the principal, 
and received back his pawns- 
He proved no bond or aflurance of contrad: for ufury, 
at the time of the loan ; or for repaying the money ; 
nor was any fuch additional fecurity neceflary, becaufe 
the pawn, which was double the value of the debt, was 
^he fecurity, and was fufficient' to pay it unlefs re- 
deemed. 

He was crofs-examined, and after he had given his 
whole evidence, he was objcfted to as incompetent, 
(from what he had himfeif faid, without any evidence 
whatfoever on the part of the defendant) becaufe the 
repayment of the money lent was not proyed by fomer 
body elfe. 

In ftriftnefs the objeflion came too late ; after he had 
been fworn in chief, examined, and crofs-ex^amined. 

The ftriftnefs of law in this refpcft is very wife, and 
ought to be more adhered to : for the relaxation may be 
abufed, and muft always occafion wafte of time. 

But I did not take it upon this foot, « of the objec- 
<« tion's coming too late.'* I confidered the obje£):ion as 
if it had been regularly made, before he was examined 
in chief, and as if the whole of his evidence had come 
out upon the voire dire* And in giving our opinion now, 
we confid^r it upon the mere merits of the obje£iion, 
fuppofing it duly and regularly made. Vide^ Poft. Ca. lo. 
'rhere is no cafe relative to the borrower's competence 
to be a witnefs upon a penal information againft the 
ufurer, wherein either the pleadings are dated, or the 
fadls of the cafe dated, or any argument by counfel or 
the bench reported. 

There 
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There h no ctfe where the queftion ever came before 
aof coort in Wf/hm^er-iaU, except Smiti*$ cafe, 7mu 
8 J^* I. in C. B. upon a trial at bar. 2 /Sow ^3r. 685. 
Tfldr « Ttm^" ^^^ G, /A 2. C(9. JLd/. 6. ^. and many 
odber books. 

. Tvo reafons are there giTcn for univerially rejeding 
the leftunoiiy of the bonrower. Firfi^ Becauie it is 
TttiSkf to be prefnmed his own caufe, and that the no- 
nrinal plaintiff is fet up collaterally by him. SecomUf, Be- 
canfe it wonM enable him to aroid his own feciirities^ 
and diicbargc himlelf of the money borrowed.. 

The firft reafon is now totally exploded ; for he is not 
now prefmned to be .the plaintiff in the caufe. 

As to the fecond— ^e propofition laid down is toa 
large. For, there may be nfury which cannot afied the 
debt, or avoid the contraA. Ine claufe that avoids the 
contra^ is, where the contrad is more than fkvc per cent. ^ 
Bnt if a contrad be for only five per cent, and the lender 
afberwards takes more, he is liable to be proiecuted for 
nfery, and to pay the penalty, though it does not avoid 
tbp eontrad. And where it would afie£l the debt it 
maT have been paid. Vide Lon^s cafe. Sir T. Raym* 
191. 

All the other cafes arc loofe iiotes of fayings, or opir- 
nions at f^ priui: genera! aflertions, general inferences 
vnithont particalars, without argument, without confi- 
defadooy without any ftate of pleadtngror fa£ts. 

The qneiBon being now come before the court, it is 
nccefiarf to confider it with accuracy and precifion. 

The obfcAioR to the competence of the witnefs, can 
aoly be fappoirted hj arguing^ either <f that the events 
^ el this penal profecution in favour of the plaintiff, - 
^ will nmud Ae bond affarance or contradis of the wit- 
« oeTs, and d^iarge him from the debt ;** or, •« that 
^ this caufe turns Upon the fame points and tranfa£^ions 
« whichy i^ proved in another caufe, would avoid the 

The fcrandation fails in both propofitions : and the^ 
confeqaencc would not follow in the laft, if the pre- 
nufes were troe. 

No 
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Nq contract or aflurance appears here for nfiuy ; or 
fo much as to repay the money. And if there was^ the 
recovery of the penalty upon this information would nof 
afied the contrad. The judgment in this zGdon coqM 
not be giren in evidence^ in an a^ion for the deb^ 
though the validity of the contra£l depended upon the 
fame grounds as the information. That might indeed 
be a prejudice, influence^ or bias, upon the mind of the 
witnefs, and go to his ^'idU ; but not an aftual inUr^ 
to go to his competence^ Ante 1 5, 16. 

This di^in£lion has not been fufficieiitly attended to 
at nyifrius: the cafes are contradiAory, and it is impoC- 
fible CO reconcile them. 

The great deference to lord chief jufticc Holt's opi- 
nion, made the cafe of the King^ v. Wlntingy to be foU 
lowed for fome time : nay, lord HARt>wicKE implicitly 
followed it, in the Kingf v. Nunez. Vide Ante 105. 

At that time there Were many cafes, both ways ^ a 
ftring of both forts, (and amongft the reft Watf% cafe in 
Hardrefs^ 331, 332. "That in forgery, perjury, or 
^ ufury, the party grieved (hail not be admitted as a 
« witnefs, becaufe he may receive a confequential ad-« 
*< vantage from the verdi^ \ and Parish cafe in i Fem-^ 
** tris 49. where fuch a witnefs was admitted :) none of 
<< which cafes were conGdered or looked into.'' 

But fince the cafe of Whiting and the cafe of Numz^ 
there has been great light thrown upon the diftinAioa 
between iniereft which afleds the competence of a witnefs^ 
and influence which goes only to his credit. There have 
been the arguments and judgments, the cafe of the 
I^ngi V. Bren^ mayor of Trintagee, before lord Haud- 
wicKE, fliooK the authority of Rex^ v. Witting ; which 
he there in effed contradifls^ (though with guarded 
decency of expreffion) notwithftanding his having before 
followed it in the cafe of Nunez. 

Note. Sir James Burrow fays, lord Hardwck^% 
words were, " If that cafe was ftriAly examined, I be- 
f* lieve it would appear that the objedion on that cafe 
^ went rather to the credit^ than to the competency of 
" the witnefs." 

Then 
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Then eame the cafe of the Eafl- India Companff r. 
Gojlen. There was alfo a cafe of Bailey and Wilfon^ 
(about the proof of a will) before the delegates : who 
Were equally divided, " whether the objedlibn (hould 
•* go to the competence or credit of the only witnefs 
«* who proved the codicil, fubfequent to a fecond will 
" fetting up again the firft will •," and therefore no fen- 
tence was given. Thereupon a commiflion of adjuncts 
liTued : a majority of whom (Denison, J. being one) 
held " that it went Only to the credit .•" and fentence was 
given for the firft will. Upon a petition for a commif- 
fion to review it, it was fully argued : and lord Hard* 
wiCKE, on the 15th of January^ I744> gave a folemn 
opinion with the majority of the adjunfts, " tliat the 
<* witnefs having adminiilered under the firft will, a» 
•< agent to the executor, or as executor de fin torty and 
<< being liable to adlions, the objection went only to the 
" credit^ not to the competency." 

The folemn difcuffion in thefe three cafes, drew die 
line between intere/ly which goes to the competence, and J 
influence, which goes to the credit* It eftablifhed a 
rule, << that where the matter was doubtful^ the objefUon 
♦< fhould go to the credit.^* Ante 15, 1 6* 

It eftablifhed << that the queftion in a criminal profe^ 
** cution, being the fame with a civil caufe, in which 
•^ the witnefs was intereftcd, went generally to the cre- 
<< dit ; unlefs the judgment in the profecution where he 
*< was a witnefs could be given in evidence in the caufe 
« where he was intereftcd. I fay, generally, becaufe all 
*< rules of evidence admit of exceptions." 

After thefe cafes, in that of the King^ v. Broughtoh^ 
^ in 1745, lord C. J. Lbe over-ruled the thr^e cafes of 
Rexy v. Whitingj Rex, v. Nunez, and Rex, v. Eliis t 
which opinion of his has been followed fince and ap- 
proved. Ante 106. 

There has been a remarkable cafe fince I left the bar, 
' Trinity 32 £5* 33 Geo. 2. Bartlett, v. PickerfgilL The 
defendant bought an eftate for the plaintiff: there was 
no writing, nor was any part of the money paid by the 
plaintiff. The defendant articled in his own name, and 
refufed to convey ; and by his anfwer denied any truft* 

Parol 
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*riie defendant was afterwards indi£led fbr pb'jury, tried 
at Torhy and convi£t^d upon evidence olF the plaliltiff, 
confirmed by circiirqflances aiicl the defendant's declara- 
tions. The plaintiff then petitioned for a fiipplcmental 
bill in nature of a iiill of review^ ftating this conviction : 
but the petition was difmiiTed, becaufe the convi£Hoti 
was not eVidetice. ^22 Nov, 1762. 

This reafoning (hews too, that if \i wsis nec^flary, 
the witnefs was competent to be Heard, as to the debc 
being paid: the recovery could riot be evidence. What 
he fwore could not be evidence in an aftion for the debt. 
TThere i^ no danger of hearing of perjury, from hear- 
ing him. The defendant may prbdufce the fecurity dnd 
falfify him. If (as here) it is the cafe of a pawn, the 
witnefs would fwear againft his own intereft to fay un- 
truly, << the debt was paid and the pledge returned.*' 
But, either way the debt is paid } for, iinlefs the pledge 
be redeemed, it is d fatisfa£tIon. 

Suppiofe a witnefs produces a bond, or not^, or mott« 
gage, cancelled — fuppofe he produces a teceipt — there 
can be no danger in hearing him ; for the jury are not 
bound to believe him. That depends on circumftances, 
which may cdntradifiE or fupport his teftimony. 

Biit if It be neceflary to proVe payrhent, and the ^tty 
is not b be heard as a witnefs to prove flich payment, 
the ftatute would be as ^iFe£tually repealed as if the 
borrower coUld nevier be a witnefs at all : for they never 
would fuflfer any body elfe to be privy to the payment, 
delivering u}),. or cancelling the feciirities. 

Bui to go further — all objeflions to the competence 
of a witnefs, muft eithet be proved^ or draWri from him 
on the voire dire ; or take it in the utmoft latitude, upon 
his exaniination. Vide next chapter. 

Here was no proof of any objeftton ; or of any doubt 
remaining. The witnefs fwore, '"That he ihould nei- 
** ther gain nor lofe by the event of^he caufe ;" in every 
ihape in which the queftion colild be put : and he fhev/s 
it, by giving an account of the debt being paid. He 
fwore upon a voir dire « that it was paid/' 

Q. Had 
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Had die defendant produced a fecurity, or prore J t&e 
j^Iedge to be remaining in his cuftody, it would bave 
leen a different confideratioii, << Whether the teitnefr 
*< who was the borrower of the money, could be eza* 
f< mined to contradift' this.'*^ But when the whole 
ground of the ob)e£):ion comes from htmfelf only» what 
he fays mutt be taken together, as he fays it, and dien 
the debt is paid^ ' 

In every light, we are al! of opinion, ^ that under 
^ all the circumfts^ces of this cafe, Benjumtn Abrahams 
^ was a competent witttefs^ and confequently that the 
rule ought to be difcKarged* 4 Burr. 2255, 225t$v 
St4lL N. P. 288, 289. 

tivit tfjr &iv^. 

A bankrupt, although he ofiers to reteafe to the a& 
fignees all interefts, dividend, proiks, furplus, and other 
benefits, which may arife from the difchar^ of a debt 
claimed &y a creditor, is not a competent witnefs ta prove 
fuch difcharge until after he has received his certificate. 

In Master's fui tanty v. Drayton, Et^er^ 28 Geb. 3. 
A£lion on the ftatute of nfury, for taking more than legal 
intereft on 500/. from the roth of- April, to the.20.th of 
Odlober, 178^6, tried before Heath, J. To prove the 
^furious contra£t and taking, Lightfoot^ the borrower of 
the money was called \ upon the voir dtre^ it appeared 
that he mA not repaid the money, and that he was a 
bankrupt, and l»d not obtained his certificate ^ that the 
defendant was his aiEgnee, and had proved this debt 
under the commifBon; whereupon the bankrupt (the 
witnefs) offered a releafe to the affignees of all intereft, 
dividend, profit, furplus, &c» which might arife front 
•the difcharge of this debt, or from the increafe of the 
fund by the dedu£lion of it \ and alfo a general releafe 
of all claim whatever to allowance axKl furplus. It was 
then obje£ied by the defendant's counfel ; Firfif that 2 
certificate muft oe obtained before the bankrupt could be 
a witnefs, or the releafe operate to make him one ; and 
Secondly, that the profpe£l of obtaining a certificate by 
increafing his fund, was an intereft which rendered htm 

incompetent.^ 
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incompetent. It was anTwered, that if a certificate had 
l>een obtained, the releafe would be unneceflaryi and 
that the profpe^l was only an infiuence^ which went to 
his credit and not to his competence. . But the Judge bc«- 
ang of opinion, that the releafe was only applicable to a 
/debt due to a bankrupt, which he might releafe, or at 
fcaft his (hare or advantage in, or from it, rged^ed the 
witnefs ; and the plaintiff was non-fuit. 

MUles moved to fet afide the non-fuit and for a new 
Irial. He contended it was immaterial by what meaos 
the (lock or fund of the bankrupt was iacreafed, if he 
idifchargod himfelf from all bene^t arifing from fuqh in- 
•creafe. He cited l^ares and another, affignees, Salmon^ 
V. Sqxby. A bankrupt was called as a witnefs on behalf 
of the afl^gnees, to whom he had given a releafe, but 
!^ot fuch an on;eas is generally ^ven in thcfc cafes, 
which is a releafe ojF all fuch allowances as ^he may be 
intitled to under the commiipon. De Grey, C. J. de- 
termined, -that a general releafe was fufficicnt, a$ it dif- 
charged him &oin receiving any fum fiom the afii^eeSf 
Sitt^at Gutldh: Hit 19 Geo. 2- C. P. 

So in Evans^ v. Goldj it is faid, that the tmnkrupt 
cannot he a witnefs to fwear property in himfelf, or ^ 
<debt due to himfelf, without a releafe of his (hare in the 
furplus and the dividends, for elfe he^is plainly injterefted ^ 
vluch indifputably proves, th^t fuch a releafe will ren? 
der him a jcompetent witnefs^. BulL N4 P. 43. 

The releafe therefore in, the prefent cafe difcharged 
the bankrupt of all intereft which could affe^ him from 
tt;e deftru^ion of this dd)t of 509/. fuppofing that the 
action could be confidered as working fuch an eiFe£t. 

But upon the authority of Airapatru, v, Bunn, thi$ 
could not work fuch an effe£l. This created only an 
i/^uenccy which went to his credit, not to his compe- 
tence : for though the banl^rupt was ftill liable to an ar« 
reft for this debt, yet that was only an in^uence, and not 
an intereft, and a diftant influence too, bccaufe the de- 
fendant had proved the debt under the commiiflion^ and 
had a£led as affignee under it. 4 Burr. 2251. Ante io8f 

The Court were of opinion, that ^is objeQ;ipn ren- 
dered the witneft incopipetent, ^nd that he cpuld npt 
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be examined before he obts^ined hi^ qertifipate, for p^t^ 
Vrithftanding the defendant bad proved his debt undei; 
the cpmmiffion, which he may do for the very purpofe 
of preventing, a certificate, that was no obje£lion to h^s 
bringing an afS^ion at l^w and ^rrefling the b^pkrupt for 
the whole debt. Rule difcharged, a ^^m* Refi^ 49 7| 
498- ' . 

So in the King, v. Black^iaij, fUL 34 Geo. 3. N. P. 
^n information againft the defendant," under itatutq 
17 Geo. 2. ca. 40. /. 10. for having naval ftpres in hi^ 
pofleflion, contr^xj to Jlatute 9 ^ iq WilL 3. ca. 41. 
The firft witnefs, a police officer,' haying fworn that he 
found in the defend^pt's pofleflion thp npvid ftorcs ii^ 
queftion, yras a(kcd by thp defendant*^ gounfel on the 
kjoire dircf if any oth^r perfoii had given infprmatipn of 
thefe flores, ^nd anfwering in th^ negative| i^ wa^ ob* 
jedled that xYitJ^at. 17 Geo. ^. haying gjven a ipojety of 
the penalty pf tyvo hundred pounds, which t^at ftatut^ 
inflids on perfpps having payal (tores in their poflefEon 
to the informer, and no preyious information having 
been giyen to the admiralty, the witnefs muft be deemed 
the informer and therefore interefted. 

It was anfwered, that the fame (latute alfo left it ii^ 
the difcretjon of the judge to inflidl a corporal punilh- 
ment in lieu of fugh fine ; that therefore before fentencq. 
it could not appear, whether th^ puniflinient would be 
pecuniary or corporal, an4 if the latter, that wouli rebut 
the fuppofition of intereft. The yitnefs then acknow-i 
ledged that he expe^ed par^ o( the (ine and ref ufed to 
release. 

Lord Kenton dercl^red he qbnpdered hipi incompetent. 
That though there was an option ip tjie judge to fine, 
or to inflift corporal punil}imen^, the former piode ha J 
generally been adopted ; and though the court had in 
one recent in(lapce infji^lpd cprppral pui^ifliment, that 
was becaufe the perfon conyi^ed had declared he did 
i>ot regard a fine : tberefbrp oh t}ie footing of intereft, 
he confidered the evidence of the witnefs inadmiffible/ 
£/p'u2. Rtpoi-ts 96. 

So alfo in the King, v. Eden, HH. 34 Geo. 3. -W. P. 

Cfj an indiftment for perjury. The affigrimcnt was, that 

■"''■' in 
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ia an action wherein EaHe was plaintiff, and BreH dt^ 
fendanti it became material to decide^ whether the 
wines in queftion had been fold on account of Ea^y or 
of EJen the defendant to the indif^ment. Brett^ defen* 
dant in the adiion, was called a$ a witne(s, and being 
aiked if he had paid the debt and cofts in the a£lion at 
die fuit of EarUy anfwered that he £4^ noty but that the 
bail had been fixed. 

Lord Kenypn refufed to receive hi? evidence, obfenr* 
in?, that in cafe Eden was convidted, Breti would be 
relieved in a court of equity againf^ the judgment, the 
verdi£l haying been obtaii^ed on the fole evidence of 
Eden ; zaS therefore he had an intere/l wl^ch rendere4 
him incompetent, Efp. Rep, 97, p8, 

tiiAt tbe j&etentb« 

It is however held, that Ae intereft to render ^ witt 
nefs incompetent, muft be a certain benefit or advan* 
tage arifing to him froni the event of the paufe ; or a 
certain charge or lofs to which he may be liable : for a 
fpture or contingent intereft 5 or a future or contingent 
lofs which he may derive or fufier from the event of th^ 
caufe, will not render him incompetent* 

And where a bequeft to a witnefs, or other immediate 
intereft creates incompetency ^ yet if the witnefs executes a 
releafe, or offers a furrender of that intereft, and it ia 
refufed, fuch refufal {hall not deprive third perfons of 
the benefit of his evidence : a fortiori^ a releafe executed 
renders the releafer competent. 

GooDTiTj-E, lejfee of Fowler, and another^ y. Wel- 
FORD, Eqfter J 9 Geo. 3.* Ejeftment in which the leffots 
c^f the plaintiff claimed under the wilj of Elizabetb 
Bezley; before lord Mansfield, WefininjUr. One 
HearUf who was named executor in the yf\\\% and was 
alfo devliee of a reverfionairy intereft, expe£tant on an 
eftate for lUe, in fome copyhold lands, part of the ef- 
tate djsyifedj was called on the part of the plaintiff to 

prove 
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prorc the faulty of the ttdztrix, which was laiptSiAH, 
hj the defendant. To obviate the objedion of intereft^ 
he had furrendered his eftate in the copyhold lands to 
the ufe of the heir at law^ bst fie had ref ufed to accept 
the furrender. 

The counfel for the defendant infifted that ffearle was 
an incompetejnt witnefs. -RV/?, becaufe th-c fui^rendeir 
was ine£fe£luai, and did not extinguifh his intereft, not 
flaring been accepted : Secondly^ becaufe he had a<3bed iji 
the execi^tor&ipy haying paid different legacies, and 
therefore had rendered himfelf liable tx) be uie4> if the 
^ill (hould be fet afide^ 

liord Mansfield, C. J-. Over-ruled both pbjeflions, 
and the witnefs being examined, the jury were fati8fie4 
pf the fanity of the teftatrix, and found a yerdidl for 
the plaintiffl 

Bearcrofty Dutimng^ and Bolton^ on motion for a new 
trial,^ for the dejFendant, befides the two objections tp 
Heariis eirj^ence made at the trial, contended, that as 
executor he was inritjed to the refidue of the perfonal 
eftate, not difpofed oi by the will, and va^ therefore 
^terefted on that account to fupport it. 

The filififgr-general and Lane^ for the plaintiffir-ii]i 
anfwer to the objedlion^ that Hearlg might be liable to be 
fuf d for what he had done in the charadier of executor, 
if the will were fet a&de, relied on the cafe of Lowe^ y. 
Jol'lffh where on.c D<wg^, ai^ executor, who had releafed 
a legacy given him by ^e will, and therefore took no 
beneficial intereft, was admitted on a trial at bar tp 
prove the teftator^s fanity, although he was obje£ted to, 
fon the general ground of his being liable to be fued for 
his a£): as executor, if the will Should be fet afide, and 
alfo becaufe he had adlu^lly fold a fet of chambers, 
which had belonged to the teftator, and was therefor^ 
anfwerable to the purch^fer for the title. ^E^. 2 Geo. 3. 
I BlttdfRe^ 365. 

For the defendant, in reply it was faid, in the cafe of 
Lowe^ ▼• Jotkffe^ the purchafer of the chambers was in 
court at the tttal, and upon the pbje£lion made, offere4 
to releafe Dovey^ and that Dovey was only admitted as a 
witiiefs in confequence of that offer. 

Note. 
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Note. According to the report in Slackflone^ the 
court thought there wa$ no occafion for a releafe. 
I Blachf. lUp. ^66. 

Lord Mansfield. A motion has been made for a 
new trial, not on the merits, but on the incompetency 
of a witnefs. When the witnefs was produced, the 
counfel for the plainti£F read his terender of the copy- 
hold eftate, left to him by the will, but it was objeded^ 
that this furrender had not been accepted. The witnefs 
on being queftioned faid, he had nOttA as executor, and 
that the legatees had received their legacies under the 
will. On this ground alfo it was contended, that he 
was interefted, becaufe if the will flioold. be fet afide, 
he would be anfwerable for having anfwered de fon tart. 
But he was not obje£):ed to on the trial, as being entitled 
to the reiidue of the perfonal eftate. Now on fucb a^ 
motion as the prefent, no objeflion to a witnefs ihould 
be received which was not made at the trlaL If this 
new objection had been made iherty it might perhaps 
have been (hewn that there was no refidue, or a release 
might have been given, &c. As to the other obje£):ions-^ 
Fir/If the bequeft to »the witnefe would certainly have 
gone to his competency, if he had not parted widi his 
interell ; but as he has parted with it, as far as depends 
upon him, third perfons have a right to his teftimony, 
and the furrenderee fliall not deprive them of it, by re- 
fuGng to accept the furrender. Secondly, it is contended^ 
that, in an a£Uon concerning land, an executor is not a 
competent witnefs, becaufe he m^y be fued for his ad-« 
miniftration of the perfonality. But he certainly has 
no immediate intereft in the a£lion, and it was deter« 
mined by lord Hardwicke, on a petition for a commif- 
fion of review, and afterwards by the delegates, that it 
is no objection to ^n executor's teftimony, that he may 
be liable to anions de fon tort, 

WiLLEs and Ashurst, J*8. concurred. — Rule dif- 
charged. DougL 134, 135, 136. 

The King, v. William Newland, Old-Bailey, iv- 
bruary feffions, 1784, before Perryn, B. prefent Adair, 
Recorder, Lond, Indiilment for forging a bank note, 

figncd 
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figned «* WtHiam Lander^ for the governor and companj^ 
« of the bank of England.'* 

Lander was a cafnier of the bank of England, pro- 
perly authorifed by the direfl:ors> to fubfcribe bank note's 
with his own name, for the governor and company : 
imd had given . fepurity to them for the faithful per- 
fbrmance of this duty. 

The queftion was, whether he was a competent wit- 
nefs to prove, that the i)ank ilote charged to be forged 
was not a genuine bank note ; and that the name William 
Lander fubfcribed thereto, was no£ his hancl writing. 

Garrow, for the defendant — contended that Lander 
was inconipetent, from the intereft which he had in the 
event of the profecution ; for, upon a iuppoGtion t^at 
he had figned the note, by virtue of the authority dele- 
gated to him for that purpofe, by the court of dire£torSf 
and had iSued it fo figned, without carrying it to the 
account of the bank, he would be liable to a criniiiiftl 
profecution for the fraud, and to a civil a£tion oh his 
lecurity bonds for the damage vvhich xkt bank might 
eventually fiiftain ; and therefore, although perhaps he 
was not liable to the holder for the amount of the note, 
he was deeply interejled to fwear, that the name fub- 
fcribed to It was a forgery, as the only means of avoid- 
ing the dete£lion of the fraud. An intereft, however 
feint or remote, is fufEcient to deftroy the competency 
of the witnefs. A commoner who comes to fay, that a 
common is not commonable, but for fuch a number of 
cattle, or to fuch a defcription of perfons ; a corpora- 
tion who would confine the exercife of a franchife ; a 
parifhioner, in a queftion concerning the removal of a^ 
pauper, are all inadmiflible witnefles on the ground of 
intereft; and yet their intereft is extremely diftant and 
minute. A mafter may maintain the fuit of his fervant ; 
but if he acknowledge that he is under an honorary con- 
fideration to pay his cofts, he cannot be examined in the 
caufe. 

Note. A witnefs was rejefted on this ground by 
Parker, C. B. per Perryn, B. The King, v. Wool- 
RIPGE, 0. B. Feb.fejf. 1784. 

Si^ppofe a fervant afiaulted in defence of his mafter ; 
if on a trial of an aftion for this injury, the mafter 

were 
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were to declare tliat although he was not bound by law 
to defray the cofts of an acquittal, yet that in honour 
and generbfity he ought not to permit his fervant to fuf- 
fer, his teftimony would be reje^ed, from the prefumed 
bias of his mind on the ground of intereft : for, to ufe 
the words of lord Mansfield, << courts of juftice do 
<< not fit to weigh what degree of temptation the minds 
<< of men ^re capable of refitting, but to take care that 
'^ they (ball not be ei^ppfed to ^ny temptations whatfo*^ 
«« ever." If this were the cafe of a common forgery, 
the objedion would be unanfwerable, for it is fettled, 
that a perfon who has fubfcribed a note, and is there-n 
fore prima facia liable to pay it, cannot be examined to 
impeach the fecurity, and the intereft which Lander has 
upon the prefent occafion cannot be thought lefs con&« 
derable. i Term. Rep. 2g6. 

Bearcroft for the crown, it has been the conftant and 
unoppofed pra£tice of counts, to adpnit the caihiers of 
the bank to prove the forgery of their fignatures to bank 
notes. It is certainly true, that when a witnefs is called 
to prove a propofition in which he is direftly interefted, 
to fay *^ yesf* rather than «w,*' he Ihall not be admitted 
as a witnefs to fay *^yesJ* I admit alfo that the queftion , 
is not pn the quantity of intereft; for if an intereft. 
^mounts only to five (hillings, it is equally objectionable 
as if it amounted to twenty thoufiE^nd pounds. * I admit 
alfo that if Lander came here to prove the forgery of his, 
own note, he would not be a competent witnefs, be- 
caufe his own note he would be, prima facia^ liable ta 
pay \ but Lande^% fignature, as ca(hier of tt^e bank^ 
does not bind himfelf, for it profefTes to be « for the go* 
«< vernor and company of th bank if Eng(and,*^ and the 
bolder of a note fo (igned, can call only on the governor 
and company to pay it. The fa£l of Lanjer^s not being, 
perfonally liable, is a fufficient anfwer to this obje£tion, 
for nothing but an immediate, direCl, and perfonal in- 
tereft, is fufficiently ftrong to overthrow the competency 
' of a witnefs. The objeoiion indeed cannot be fpeci- 
oufly ftated, except on a prefumption of Lander's having 
abufed his truft : but the rule of law is to prefume in- 
nocence until guilt be proved i and therefoire an intereH; 

II cannot 
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cannot be inferred from fuch ^ prcfiimption, in oxdcf to 
ground ^n objcaion to the competency of his evidence. 

Court. This cafe is perfeftly clear : Lander docf 
not make himfelf perfon^Uy refponGble by figning bank 
notes in his own name, ** for the governor and company 
*^ of the bank of England,-' and the law will not perr 
mit fo forced and violent a prefumption to be raifed, ai^ 
that a yiricnefs is guilty of a crime, in order to lay a 
foundation to raife an objeftipn to his competcpcy oij 
the ground of intereli. 

To repel the tcftimony of a witnefs, wh6 comes tp 
prove the forgery of his own hand writing, it muft ap. 
pear tli^at he would be liable to ht fped, in cafe the fig« 
nature w^s genuine. The Jntereft muft be apparent ot\ 
>(he face of the inftruxpent itfelf; or arife immediattly 
from the natur4 of the tranfaBion ^« or from his own <*> 
kttowledgment : for if a witnefs (utmits himfelf to have ai^ 
intereft, whether he h^th an intereft or not, yet the 
belief 'of it hath ^n equal operation on his mind } and in 
either of thefe cafes it woul^ be a |egal obje£lion to hi$ 
teftirpony. Vide Poji • " 

In the prefcnt cafe, unlefs criminality be prefumedi 
intereft cannot be inferred, and fqch a prefumption is 
certainly repugnant to th^ firft principles of law. MS^ 
Leaches Cr, ca, 2 Ed. 256. 3 Ed. 3^0. Fide I Term. 
Rep. 296. Pofi * , Z^f/. 134. Qoodtitie^ i^c. v. 
Welford. Ante 120, I2l, 

Therefore in Carter, V. Pearce, adminijlratixf &JV. 
£f Biggs. Eajlerj, 26 Geo. 3. Declaration for work an<^ 
labour, money paid, &c. rlea the general iffue, ex- 
cept as to 2/. 5/. and as to that, a tender by the defen^ 
dant, 'pn both of which iffiies were joined. 

HoTHAM, B. Tried the caufe at Salt/bury^ ^htn z, 
verdi6l ws^s found for the defendant, fubjeft to the opi- 
nion of the court on a cafe, which ftated that the fum 
' of 2/. 54". was tendered 'to the plaintiff by one Wood^ who 
was one of the defendant's fecurities by bond in the 
ccclefiaftical court, for her duly adminifteripg the intef- 
tate's effefis. 

The Court, after argument by Rikyll for the plain- 
tiff, and Gibbs for the defendant, faid, no doubt cottl4 

■*b9 
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be entertained on the competency of the evidence ; and 
that if a creditor of the adminiftratrix had been ofiered 
as a witnefi§9 which was a (Ironger cafe, there jbbuld be 
no objeAidn to his evidence bein^ received. The barf 
poffibility of an a£lioti being brought againft a witnefsj is 
no objection to his competency, Arid^ 

BuLLER, }• added— -that this was not like the cafe qf 
hailf becaufe they are dire£Uy and immediately interefted ; 
for if a verdidi be giVen agaitift the principal, the bail 
become^ immedidiely anfwerable; th order to (hew a 
Uritnefs interefted, it is neceflary to prove, that he mufl: 
derive si certain benefit ftom the determination of thf 
caufe one way or other. i Term, Rep, 163. Vide 
Cro/Sf V. Tracy. JPeere JFiiliams, 288. 

iftufe tie Binti* 

Public policy has eliablifhed that iio party who has 
figned a paper or deed, (hall ever be permitted to give 
teftimony to invalidate that inftrument which he hath fo 
ligned ^ becaufe every man ^ho is a party to an inftru- 
tnent) gives a credit to it : but this riile only applies to 
fuch inftrurhents as are negotiable. 

As in Walton, and others, afftgnees of Sutton, v, 
ShelLy. Trinity^ i6 Geo. 3. This was a motion for a 
tiew trial, on an aflion upon a bond given by the defen- 
dant to Sutton^ to which there was a plea of non ejl 
faBum^ and another of the ftatute of ufury. On the 
trial before Buller, J* it was proved by one witnefs 
for the defendant, that the bond was given in confidera- 
tion of delivering up two promiflbry notes made bv Mr. 
Perryy payable to Birch^ or order, the one indoried by 
Birch and Davenport Sedley^ the other by Bircht Corbynf 
and Davenport Sedley^ to Sutton, Davenport Sedley was 
then called by the defendant to prove, that the confider- 
ation for the notes was ufurious, but his evidence was 
objeftcd to on two grounds. -R^, that he was called 
on to invalidate a fecurity which he had given 5 and that 
the indorfer of a note, independent of any queftion of 
intereft, could not be permitted to prove a note void 
which he himfclf had indorfed. Secondly, that he was 

R 2 interefted 
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tntereited in the queftion which was meant to be put t9 
hhn^ for if Che notes were given for an ufurious confi- 
detatiotiy he Would never be liable to pay thein, diough 
' by overturning the bond they might be fet up again. 

This motion was mftde upon the ground that DavH$* 
^port Sedkj was a competent witnefs, and ought to havt 
been admitted to prove the fadl of die ufury. 

Lord Mansf lEtpy (after counfel were heard on both 
fides) faid^ the old cafes upon the competence of wit- 
nefles have gone upon fubtle grounds. But of late yearsy 
the courts have endeavoured, as far as poffible, confift* 
ent ^th thofe authorities, to let the obje£tion go to the 
credit, rather than the competency of the witneft: in 
this cafe it feems to me, that the witnefs had no intereft 
in the prefent queftion. If the bond is good, it puts an 
end to the notes; if bad, the fame ground that vacates 
the bond vacates the notes, therefore in pcnnt of interefl 
there is no objection to his competency. But it is a rule 
of law, founded on public policy, that no party who has 
figned a paper or deed, (hall ever be permitted to give 
teftimony, to invalidate that infirument which he hath 
fo figned. And there is a found reafon for it, becaufe 
every man who is a party to an infirument, gives a cre- 
dit to it. It is of confequence to mankind, that no 
perfon (hould hang out falfe colours to deceive them, by 
firft affixing his ngnature to a paper, and then after- 
Wards giving teftimony to invalidate that inftrument 
which he has fo figned. It is emphatically right in the 
cafe of notes, for in confequence of different ftatutes, 
two very hard cafes have arifen. Fir/l^ in refpeft to a 
gaming note, which though in the pofTeffion of a bona 
fide purchafer, without notice. Is void. It is fimilar in 
the cafe of ufury: a note given for an ufurious con(i- 
deration, though in the hands of a fair indorfee, is 
equally void. And therefore whenever a man figns thefe 
Inftruments, he is always underftood to fay, that to his 
knowledge there is no legal obje£tion whatever to them. 
The civil law fays, nemo atligans fuam turpitudinem g? 
amliendus^ Now apply this general maxim to the pre- 
fent cafe, with the diftin£tion which has been taken. It 
ha? been argued at the bar, that this rule only holds 

where 
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and therefore not relevaitt to this cafe. ^But the cafes 
are exa£Uy the fame. For the queftibn on the validity of 
the bond» involyes in it the validity of the note^. iThe 
obligee of this bond-trufted ta the notes; he gave thekn 
up as, a confideration lFor the bond; he^ trufted to the 
name of the Uidorfer^ and that Af knew of no obje£Hoii 
to the notes; and yet this fame perfon wias afterwards 
called to fav^ that they were given for an ufnrious and 
illegal confideration ; therefore I am of opinion^ that he 
was an incompetent witnefs. 

WiLLES, J. Confidered Sediey as having' noinlerefl f 
but that he came to give evidence againft his intereft % 
becaufe by deftroying the bond he fets up the notes* 
The general rule is, diat no man (hall be permitted to- 
invalidate) by his own teftimony, an inftrument to wbicif 
he is a party ; and there has been no cafe cited in which 
this rule has been impeached; though there has been a 
cafe where a man was fufiered to explain his own deed, 
but the explanation was againft his own intereft. It is 
better, in general, that objedions of this kind fhould go 
to the credit than to the competency of the witnefs : but 
the prefent queftion falls within the general jule, that 
no man (hall be permitted to alledge his own turpitude 
in having given credit to a falfe and illegal fecurity. 

AsHURST concurred, 

BuLLER. Two grounds of obje£tion have been taken. 
The firft fteers clear of intereft in the event of the 
caufe. There is no foundation for the diftin£lion at- 
tempted between the prefent cafe and an a£lion on the 
notes themfelves : for if an a£lion be brought on a not^ 
againft the drawer, an indorfer cannot be called a$ wit- 
nefs for him, thougfahe is not interefted in that caufe ; 
and if a verdi^ be given againft the drawer, and fatif- 
fa^lion obtained from him) the indorfer is difcharged* 
In that cafe it is his intereft to charge the drawer, there- 
fore there is no difierence between an adion upon the 
notes againft the drawer, and the prefent a£lion upon the 
bond — but the ground of obje£tion has always been, 
that no man ihaU invalidate his own fecurity* 

A> 
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motif, he mxf not bf this, fttbfequent adi dq^riTC the 
plaintiff or defendaiiut of the benefit of his> teftimony. 

Bent v. Baker, and another^ in error. HUary os^ 
Geo. 3. B. R: Afliunpfit on a policy of in-furance in 
the common bench. Plea the general iffue. Lord 
LouGHHOROUGH tried the caufe. — ^The defendant pro* 
duced George Sowden, an infurance broker, as a witnefs^ 
to prove circumfiances tending to fbew, that the under* 
writers on the fame policy were not liable tapay the 
)ofs ; who being fwom fatd, tha^t he was. employed a$ a 
policy-broker by the plakitifis, to.procinre the policy of 
infurance, in the declaration mentioned^ to be fubfcribed 
by the defendant, and the feveral other perfcms whofls; 
names are fubfcribed thereto^ a& afiurers. And that he 
%s fuch policy-broker, procured the fame to be fubfcribetl 
by the defendant, as an afTurer for one hundred poundB, 
in fuch manner as in the declaration is in that behalf 
mentioned, and that he, within the fpace of one hour 
after the faid policy had been fo (ubfcribed by the de» 
fendant> and the other perfons whofe names are fub* 
fcribed thereto prior to the witnefs, fubfcribed the fame 
policy for two hundred pounds, and became an afTurer 
ta the faid Peter Barker and John I)a'wfim^ and that an 
a6Uon had been commenced againft him ^t the Aiit of 
the plaintiffs ; and was then depending in his majefty*a 
court of the bench at Weflminfler, as fuch afTurer for 
the faid two hundred pounds, for and in refpedi of the 
faid lofs alledged in the declaration, ai\d in which a£lion 
the fame queflion was depending as in this a£^ion> againft 
the defendant. And alfo that he, together with, the de- 
fendant, and feveral other under-writers^ upofi the fame 
policy had filed a bill in equity, in the court of eXche^ 
quer againft the pkintifFs, for a difcovery of divers mat*» 
ters refpefting the policy and affurance for the purpofe 
of avoiding the fame, and alfo praying to be relieved 
againft the fame, which bill in, equity was then depend- 
wg in the court of exchequer. And -there uponr the 
counfcl for the piaimiffs, on behalf of the plaintiffs, did 
then and there infift, that he was not a competent wit» 
nefs on behalf of the faid defendant, upon the iffue 
joined betweea the parties, whereupoa the faid defen- 
dant 
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dant and his attorney, produced a r^Ieafe duly exe£ute4 
by them to the faid Jchn Bowdeny of all demands for any 
proportion or contribution of any cofUy either in law or 
in equity^ and that they would^ at their own expenc^ 
procure the bill in equity to be difmifled as to them \ 
but which ofier the faid plain^ils did not accept, alledg^ 
ing, that the faid fuit was ftill depending, and there 
were other plaintiffs therein befides the defendant and 
George Bowden ; whereupon the laid chief juftice did 
then and there refufe to admit the evidence of the faid 
George Bowden^ fo offered as aforefaid. And the cpun^ 
fel for the defendant then excepted to the opinion of the 
chief jufUce \ inGftiog, that the faid George Sowden was 
a competent witnefs for the defendant, touching the 
matters in queftion. 

Lord Loughborough, C. J. C. P. figned the bill of 
exceptions on which the whole of the above proceedingf 
appeared* 

Cbambre, for the plaintiff in error — argued, that ther^ 
feemed to be three objections to the competency of th^ 
witnefs. Firfi, that he had a direff intereft m the fuit^ 
inafmuch as he expe£l:ed to contribute to the cofts of it« 
Secondly^ that he had an intereft in the queftion put to him. 
Thirdly^ that he had a collateral intereft^ arifing from hiff 
being a party to a fuit in equity, which pight be af* 
^fe£led by the decifion of this fuit. In anfwer to th« 
iirft, prima focU^ every witnefs mufl: be taken to bo 
competent until the contrary appears : the plaintiff thero* 
fore fliould have (hewn fome hGt in this cafe to difqua-* 
lify the witnefs. It ihould have been ilated, that tho 
witnefs was under fome engagement to cpntribute to the 
cofts ; whereas it only appears that be e^peSed fo to do, 
which may mean a voluntary a&« ^ut even if ther<p 
were any obje&ion on this head it was entirely awed by 
the rr/j^, which was executed by both the defendant io 
the a£lion, and his attorney. Asto they^j^v^olijejf^iony 
the general rule appears from the Kif^% v. ^n^, and 
AbrJAumsj v. Bunn^ to be, that a witnefs is cbmpetettt^ 
unlefs he has an intereft in the fuent ffthi fi$iti though 
there are indeed exceptions fo dbat rule» one of. wk^ jf 
fuppofed to be, that of an Uiadp^w4tfr W ibi 'wfM 
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policy in itij dAion brought on that policy. Bat it U 
not neccflary to contend here, that this is not an excep- 
tion to the rule^ becaufeit does not apply to this wittiefs. 
He was not originally an under-writer on the polfcy for 
himfelf, bdt aded as agent for the perfons for whom the 
policy was effcQicd. And when he had difcharged bi« 
duty as agent, he was a competent witnefs for each 
party : then he could not 'by any adt of his own, diveft 
the parties of that right which they had in his teftimony ; 
ftill lefs could he do this by any aft in concurrence with 
the afFured themfelves. In fome cafes, even though a 
jperfon has an immediate intereft in the fuit, he muft be 
admitted a witnefs from necejftt^^ as where an agent of 
onie perfon pays money to another, the agent is aftually 
interefted in proving the payment, as he thereby dif- 
charges himself to his principal. And the admiffion of 
this witnefs will not be produftive of fuch mifchievous 
confequences as the rejeftion of his teftimony, becaufe 
in cohtrafts of this fort much depends on the reprefen- 
tation of the broker. The third objeftion cannot be 
carried farther than the fecond, becaufe it arifes from 
the intereft which he had acquired to himfelf, by im- 
properly fubfcribing the policy, after he had afted as an 
agent between the parties \ befides, it has been repeat- 
edly determined, that it muft be a direEl and not a confe^ 
quential intereft only, to render a witnefs incompetent. 
Carter^ v. Pearce^ and Bailey ^ v. Wilforij cited in Abra^ 
hatnSf V. Bunn. Ante 

And here it is to be obferved, that this created no /«- 
tereft in the witnefs, nor even any bias on his mind ; for 
this record could not afFeft the fuit in equity. Here too 
the bill in equity could not have been afFefted by this 
^ verdift as againft this witnefs, if it were obtained on his 
teftimony alone : for no man can recover on his own 
teftimony : the courts of equity would oblige him to 
make out his c^fe on other evidence. At all events, the 
fame anfwer may be given to this as to the firft objedion, 
th^t it was done away by the offer at the trial, to dif- 
mifs the bill as to him, and to pay all the cofts. In 
Goodtitle^ ▼. Wilford^ where the devifee in remainder of 
a copyhold eftate^ was called to prove the fanity of a 
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tedatrix, on his ofFering to releafe all his intereft to th^ 
heir at law, he was held to be a competent witneCs, al- 
though the heir at law refufed to accept the releafe. Vide 
the cafes cited and alluded to in this argument. Ante 

Woodj for the defendants in error — whatever incon« 
venience may arife to the public, from brokers under- 
writing policies of infurance in their own names, it 
muft be remedied by the legiflature : but the eftablifhed 
rules of evidence cannot be broken. Though Bowden 
might pofCbly have been a competent witnefs to fome 
purpofes, among others to prove the fubfcription oJF any 
under- writer, becaufe he could fpeak to the faft merely 
in his charader of agent \ yet he was incompetent for 
the purpofe for which he was called, namely, to prove 
fomething in which he was equally interejled with all the 
other under-writers. That interefi was ^ fatal objedlion • 
to his teftimony : and the court wiU be lefs inclined tp 
over-rule this objection, becaufe it was in the wltneiTes 
power to remo^re his incompetency by paying his fub- 
fcription. It was exprefsly determined in Ridouty v. 
Johnfgn, Dsugl. 134. that one undejr- writer cannot be a 
witnefs in an a£iion between other parties on the fame 
policy. That rule has coQftantly prevailed fince \ and it 
{hews that if the witnefs be interefted in the quejlion put 
to him, it is the fame objedion as if he were interefted 
in the event of the fait, Thcr^ is ^Ifo another rule whicli 
would defeat the evidence of this wjtnefs, that a party 
fhall not be permitted to give teilimony to avoid an in- 
ftrument which be himfelf has executed. This was. 
ruled in Walton and Shelly ^ 3 Term. Rep. 296, where 
the witnefs was called to ^eak againfl: his own intereft : 
and there the rule refpe£ling under-wjriters was recog- 
nized. As to the intereft which it is cointended the 
other under-wrlters had acquired in Bowden*s teftimony j 
that argument is intitled to little confideration, for they 
muft all be taken to have fubfcribed at the fame time^ 
and the rifk and the intereft of the parties are the fame. 
And if the plaintiff's argument were to hold, it would 
become neceffary to confider at what time the witnefs 
became interefted : but it has always been held to be a 
fufHcicnt obje£lion to a witnefs^ that he is interefted at 
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the time Of the trial Otherwife the fame argumeA! 
would alfo apply to the cafe of coibmofiers ; and if ont 
purchafed his tight of common a fliort time previous to 
the trial, he mi^t be examined to any matter that arofe 
before he became interefted, fince it might equally be 
faid, that the other commoners had acquired a right in 
his teftimony, of which he could not deprive themi by 
t)ecoming a commoner himfclf. As to the cafe of Bar*' 
Inv, Y. Vowelly Skin, 586. Butt. N. P. 2po. where 
HoLT» C« J> ruled, that a perfon who made himfelf a 

Krty in intereft, after a plaintiflF or defetid^m had an 
tereft in his teftimony, could not deprive them of a 
benefit in his teftimony, as if he be a witnefs of a wager^ 
and afterwards \>et on the fame matter : that only (hews, 
that after the wager he is a competent witnefs to prove 
the contrad icfel^ but nothing more. For in Rejcaui^ r. 
ffWutmSf 3 Lev. 152. which was an a£lion for money 
had and received^ againft the defendant, in whofe hands 
a wa^er had been depofited by the defeildant and ano- 
ther, i\. was held, that a perfon who laid the fame wager 
was not a competent witnefs for the perfon pn whofe 
^de he betted, Now a policy of aflurance may be con* 
fidered as at^logous to a wager ; and each v^der-writer 
has the fame fort of intereft which the better h%s in the 
cafe of a wager, 

Chamire, in reply-^the cafe of Wiilton^ v. Shelly^ did 
not eftablifli as a general pofition, that in no cafe can a 
witnefs be called to invalida^^ an infi^ment whioh he 
himfetf has figned \ for in a cafe which happened foon 
afterwards at the fittings, Buller, J. held, that the rule 
only extended to fuch tnpruments as are negoiiabte ; fo that 
it does not apply t6 a cafe like the prefcnt. But even if 
it were to be confidered as a genetal rule, ftill the parttr 
Cular circumflances of this cafe furniifh an exception to 
it. The cafe in Levinz \% contrary to univerfal pra£iice ; 
4nd it is anfwered bv the rule laid down in Skinner^ 
which is deqifive on this head. It makes no difference 
here, whether the objeAi'on to this witnefs arifes from 
his being.interefted in'the que/Hon^ or in the event of the 
baufe, fince the releafe difcharged him from every inte- 
ttf(f in both. Befides, he wa« reje&ed generally \ now, 
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if he were competent to atifwer afty queftloiiy there raull 
be judgptent for the plaintiff in error. 

Lord Kenton, C* J- After ftating the cafe, faid» 
queilion is, whether under all the circumftances* 
fd^n was or was not a competent wirnels ? Lord 
AMsFtELH, in Waihry ¥• Sheliy^ faid, *< that the old 
eafes upon the competency of witnefles, have gone 
upon very fubtle grounds. But of late years die 
courts have endeavoured, as far as po{Iibk, confiJietic 
with thofe authorities, to let the objcftion go to the 
eredif^ rather than to the competency of the witnei,'* 
Term. Rep, 300* AnU 

And if the opmion of fo great a judge flood in need 

I any fupport, it would ha?c it from the fentimcnts of 

d Hardwickb, in the cafe of the King, v. Bray, wbi» 

id that whenever a queftion of this fort arofe, on 

hich a doubt might be raifed, he was always inclineil 

redrain it to the credit, rather than to the compe^ 

ncy of the wicnefsi making fuch obfervatlons to the 

jury as the nanire of the cafe ibould require. Rfp, 

~fmp. Ltord* Hard* 360* 

Fortified with two fuch authoritjes as thefc^ there can 

no doubt that, wherever there arc not any pofiiivc 

ules of law againft it, it is becter to receive the evi^ 

dence of the witnefs, making neverthelcfs fuch obfcr* 

ations on the credit of the party as his Ctuation re- 

uires. Then it is to be confidered, what Is the quef* 

ion put to a witnefs on his mir dire* It is, is he realty 

ntercftcd in the caufc ? Sometimes, indeed, the conn* 

el enter into the detail and a Ik how he is interefle^ 

But the general qucftion involves in it all the others, 

and amounts to this, whether the record in that caufe 

will aifc^t his intereft ? upon that ground has the cafe of 

mm oners proceeded. It is very probable diat in pri~ 

^i:nptive right of common, other pcrfons living in the 

^amc manor may have correfpandent rights : yet, unlefs 

the qneflion turns on a cu/lom, equally beneficia] to them 

«//, the tellimony of me mull be admitted to prove hit 

neighbours right. But if the Tight he claimed under a 

eu/l^m^ that all the inhabitants of a parifh ihalt have a 

fight of common, all thofe who fall under that defcrip- 

tian 




1 



134 

tion are interefted, becaufe the verdid in that caufe oaf 
afterwards be ufed m evidence to eftablifli the fame righi: 
in the reft. 

Now in this cafe the obje£lion8 made to this mtnefir# 
may be refolYable into the three mentioned by the plaior 
tifFs counfcl. JPfr/ti that he had a dire£i intereft in the 
fuit. It is true that he had an intereft when he came 
into court to give his evidence, by virtue of that engage- 
ment which he has made, but the bill of exceptions alfo 
ftates, that the releafe was executed to him, which en* 
tirely removed that obje£tion. The next obje£iion is, 
that the witnefs was party to a fuit in equity, and that 
eventually, he was liable to the cofts c but no perfons but 
the plaintiffs below cquld call on him for thofe cofts } 
now the defendants below and the witnefs, offered that 
the bill {hould be difmiffed as to them at their own cofts, 
which however was refufed : But after fuch a .refufal, 
neither in juftice nor common fenfe pan^ we fufier 
thofe parties to make the obje£tion. Then the remain. 
. ing obje£lion is, t^at be w^ an under-writer on the 
fame policy. There have been various opinions upon 
this fubjedi, and it is impoffible to reconcile all the cafqs. 
Then we have only to confider what are the principles 
and good fenfe to be extra£led from them all. . Th^ 
principle is this ; if the proceedings in the czutp cannot 
be ufed for him, he is a competent witnefs although he 
may entertain wifhes upon the fubje<9:> for that only 
goes to hil' credit, and not to his competency ; as whercf 
he .ftands in the fame fituation with the party for whom 
he is called to give evidepce there is no doubt but that 
may influence his teftimony ; or where a father is giv« 
ing evidence for a fon : but this does not render him in? 
competent, and fuch circumftances are always open to 
obfervation. So here the, witnefs might have had his 
wifhes ; his fituation might have created an influence oi^ 
his mind ; but the queftion ftill is, whether he was a 
competent witnefs ? On the grounds ftated he was. But 
there is another reafon for admitting the evidence of thi^ 
witnefs, on the authority of the cafe i^ Skinner^ where 
it was ruled by Holt, C. J. that where a per fon made 
himfelf a party iq intereft^ after 9 piaintiff^ or defendant 
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kas an intcreft in his teilimony, be may not by this dc* 
prive the plaintifiF or. defendant of the benefit of his tef-^ 
timony. Then what was the fituation of thefe parties ? 
We muft recoliedl that the broker who efle£ts the policy 
is the witnqfs whofe teftimony muft be reforted to, by 
both parties^ in cafe of any difpute. He afterwards 
figned the policy himfelf, which he could not have done 
without the concurrence of the afiured themfelves, who 
had before entered into the contra£h of the defendant 
below, through the mediiun of this broker, and there- 
fore he was to have been deprived of the benefit of his 
Uritnefs, by the very a£h of the plaintifiPs themfelves, 
who objedied to his teftimony at the trial. Then it has 
beei^ faid, that a perfon cannot be permitted to give evi- 
dence to invalidate an inftrument which he himfelf has 
executed, but I cannot afient Co that general propofition, 
for I remember a cafe of a trial at the bar of this court, 
where all the fubfcribing witnefles to the will were per- 
mitted to give evidence of the infanity of the teftator at 
the time 61 making it. Now in that cafe, they came to 
deftroy the inftrument which they had attefted, and 
though their teftimony was ultimately difcredited, yet 
no doubt was entertained refpefting meir competency. 
LoWf V. Joijjfe. I Block/. Rep. 26$. 

I dierefore entirely agree with the diftin£iion taken by 
my brother Buller, that where a perfon has figned a 
negotiable inftrument, he fliall not be permitted to in- 
validate it by hi^ teftimony. But that is not the cafe 
here. However, thefe are only the fmall points in the 
caufe i and I again recur to that which is the principal 
ground of my opinion, namely, that the witnefs was not 
interefted in the caufe then depending \ neither could 
the verdid by any poflibility be produced by him in any 
fubfequent fuit. 

AsHURST, J. concurred, confining his opinion to the 
particular circumftances of the cafe, and not deciding 
on general rules. 

BuLLER, J. This cafe involves in it the qucftion^ 
what objeAions go to the creditf and what to the con^e-' 
tency of the witnefs. In Ridout^ v. John/on^ it was held, 
that one under- writer cannot be a witnefs for another^ 

and 



tttct though it might have be^n determined oii ili owfl 
circumftancei, judges at mfiprius guided by it, have he* 
gently rejeded under<-writers as witiiefii^« Two ob« 
jD^tons argued at the bar are entitled to much confider^ 
ation. JFi^f that the witnefs was interefted» bccaufe he 
was to contribute to the cofts : the rekafe is a clear and 
decifive anfwer to that. Secondly^ that he wa» UaMe to 
pay the cofts in the fuit in equity ; and the anfwer to 
diat is» that he did everj thing which he could do to 
difcharge himfislf from that oM^ion, by pfiering to dif<< 
mifs his bill at his owii cofts. GoodtHky ▼» Wdfrrdf 
Ihews that if a perfon who is tendered as a witnefs, dpes 
erery thing in his power to get rid of any objedioo to 
his teftimony, it ihall not be competent to the other 
party by an obftinate refufal to prevent his being esa* 
mined. DeugL 134. jtnte. * 

Then the remaining and principal queftion is, whether 
tfiis witnefs, having fuUcribed this policy as an under- 
writer, has therebjf rendered himfelf altogether incom- 
petent ; becaufe if he were competent to anfwer any 
qoeftions, he ought not to have been rejeded ggfura/iy. 
Then we muft fee whether on this record, the {i€t to 
which he was required to fpeak, might be fuch as he 
was competent to anfwer* On the principle of nectjity 
atone, this witnefs ought to have been received. If the 
queftion intended to be put to him were, as to any re* 
prefentation made by him to di^ under> writers, at the 
time of fubfcribing, he muft be admitted a witneis from 
^^ilfity f ft)r he was the only perfon, who from the na- 
ture of the thing, could fpeak to that tranla^ion, and 
as fuch the under-writers had a right to call on him for 
his teftimony. It is admitted, that had he been called 
on as an agent, he might have been examined : now non 
confiat, but that was the cafe here, and he was reje&ed 
generally, the judgment muft be 'reverff d. On the ge- 
neral queftion, whether one under-writer can be exa- 
mined for another, he thought there was no objeflion to 
his competency ; and^ thought with lord HardWicke, 
.in the Kingy r. Bray^ that it was better to lean againft 
obje£tions to the competency, and to let them go to the 
credit o£ the witnefs : and the true line was this, ** i^ 
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^ the vntnefs to gain or l^e by the event of the caufe/^ Hoit 
this witne& could not gain or lofe by the event of tliit 
caufe, becaufe the verdid could not be evidence eitjber 
for or againft hinii in any other fuit. This has been 
likened to cafes where witnefles have been rejefled, on 
th^ ground that they fliall not be permitted to invalidate' 
inftruments which they themfelves have figned : but the 
ground of that objedlion is, that it is holding out falft 
credit to the world, and muft be confined to negotiable 
inftruments. If a petfon were permitted to fet afide 
fuch an inftruroent, it would enable him to c6mmit a 
fraud. This witnefs fiiould have been received. 

GiLOSBy J. alfo aflented, giving as his opinioui that 
unlcfii a witnels- be interefted in the event of the fuit, be 
ought to be received. Judgment reverfed: and a Femrt 
de novo awarded. 3 Term. Rep. 27 to 37. 

In RoTHEROE and others, v. £ltoM| N. P^ after 
Trinity Term^ 3 1 Geo. 3. the laft cafe was fully recogr 
nized as law. Affum^ on a policy of infuranpe an the 
plaintiff's goods, on board the (hip y^^, of Glafjow. 

Tlie plamtiff called the owner of the (hip to prpve 
that (he was ftaunch. 

£r/K»e obje£led, that the witneCs was interefted in 
the event of the caufe : he comes to exonerate l^ifnfelf 
from the a£tion which the plaintiffs will have againfr 
him, if they fail in this aAion ; for the law i^uld iglt* 
ply a warranty on his part, that the fhip was ftaunch. 

GMs for the piaintiif, anfwered, that it was deter- 
mined in Beni^ v. Bdker^ that a witnefs was competent 
in all cafes, except where the verdi£fc to be given in thft 
caufe would be evidence for or againft him, and that tho 
verdiA in the prefent caufe could not be evidence in an 
adUon, by or againft die owner. 

Lord Kenton, C. J. The cafe of Bent^ v. Baher^ wat 
determined on found principles, but it was there beld| 
, that the witnefs was incompetent^ not only in thofe cafcf 
^wfaere the verdid: in the cauTe would be evidence for 01 
againft him in another fuit, but alfo where he was di« 
re£Uy interefted in the event of the fuit. This witneis 
is dire£Uy interefted in the manner mentiaoed by Mr« 
Eijkine. 

T Th« 
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The plaintiff then releafed the witnefsi dnd Recovered 
t verdia. Peak. N, P. 85. 

And in Fox, v. Lushington. Hil. 35 G«. The 
fame judge, a fimilar objedion was made to the depofi- 
tion of Bdrtyj the mafter and fole owner j and no releafe 
beirig offered, his depofition was not read. Ibid^ 

In Smith, qui tam^ v. PuiiGER. Mich. 37 Geo. 3. 
B. R. The antecedent rules were recognized. Adlion 
for ufury, before Kenyon, C. J. Bromer^ the borrower 
6f the money, was called as a witnefs. It appeared, 
that he had paid feveral of the fums borrowed by him 
from the defendant ; but was ftill indebted to him in 
4000/. on a running account, for the feVerai loans. 
Bromer had, before the trial, become bankrupt, and had 
not obtained his certificate t and it was objeded, that he 
was not a competent witnefs, on the ground of intereft ; 
but the objedion was bver-ruled, and the plaintiff ob- 
tained a verdia^ On motion for a new trial*— 
- Loiv^ DallaSy and Giles^ were to have (hewn caofe-^ 
but,' by defire of the court, 

Erjkine^ Garrowy and Gibbs^ contra, in fupport of 
their rule, contended, that the bankrupt was an into- 
refted witnefs, becaufe he is called upon to impeach the 
legality of certain money tranfadions, which are items 
ef the general balance that he owed to the defendant ; 
for which if he did not obtain his certificate, the defen- 
dant may fue him diredly ; and if he does obtain it, he 
is equally interefted in diminifhing the amount of the 
debt to be proved under the commiffion.; being entitled 
to the furplus of his eftate, if any, or to an allowance 
in ^proportion to the dividend that his eftate will produce* 
Even admitting, according to the authority of AbrahamSf 
V. Bunriy (Ante .) that Bromer would have been a, 
corhpietent witnefs, after other proofs had been given 
that his drafts were paid, yet here he was called upon to 
prove that fa^ himfelf, and the repayments ftated to 
have been made, were merely payments upon the gene- 
ral account between the witnefs and the defendant, and 
not diftin£l tranfa£^ions : they admitted, that \ri Benti 
V. Bakfr, (jtnte ►) the <:aurt feemed to have confi-^ 
dered that the objeAion only went to the credit of the 

witnefs, 
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witnefs^ unlefs'lfche verdi£l in the particular caufe would 
be eridence fat or againft him in another fuit ; but thev- 
alfo confidered, that an intereft in the event of the cauie 
went to the competency of the witnefe. .And here the 
ferdid would be fuch an impeachment of the tranfac- 
tions, that the lord chancellor would not permit the 
items in the account to be proved under the commifEon, 
which would reduce the defendant's balance. In Bearda, 
V. Afbton^ in 1788, lord Kenyon refufed to let the payee 
of a note who had indorfed it, to prove it ufurious un- 
til proof had been given by fome other perfon that the 
note had been paid. And they cited alfo Routbero^ v. Ehon^ 
Trin. 31 Geo. N. P. Ante . 

Lord Kenton, C. J. adhered to the* rule laid down in 
Beni^ ▼• Baker^ that no obje£lion could be made to the 
competency of witnefs upon the ground of intereft, un- 
lefs he were A\rt€t\j interefted in the event of the fuiti 
cir could avail himfelf of the verdi£l in the caufe, fo as 
to rive it in evidence on any future occafion in fupport 
of nis own intereft. He then ftated Abrahams^ v. Bunn^ 
to (hew that by its authority the decifion in Bent and 
iaker ftood fttll|r confirmed ; and concluded by faying, 
that upon the authority of ali the cafes he was clearly of 

. opinion, thafe Bromer was a competent witi^efs in this 
cafe : and that the obje£lion to the fituation in which he 
ftood went only to his credit, of which the jury "were 
alone to judge. The other judges afTenting, the rule 

, v^2A difcharged. 7 Term. Rep, 60 to 63, 

Rule tfje ifilebenti)* 

A remote or trifling intereft (hall not deftroy the com- 
petency of a witnefs— 

And therefore it is no good exception againft the ad- 
Biiifibility of a witnefs that he had a maintenance from « 
the king \ for any one may maintain his own witnefs. 
This was determined in, 

Richard Langhort^s cafe, 31 Car. 2. Treafon. 
North, C. J. faid to the prifoner, as to the witnefles 
receiving maintenance and fuftenance from the king, 
that is but reafonable and no objedion. An approver^ 

T 2 whil^ 
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^MiSe he is in tlie femce) hath a penny a day, which in 
antient timea was a great matttr> for Uvelihood and fuf- 
tenancc 2 &. 3V. 891. 

So it is no good exception to the compeUncy of a wit* 
neft that he hath received a nward for haying made a 
difcoyery of the crime to be proted s^ainft the prifoner« 

Or that he hath the promife of a pardon or other re- 
ward, on conation of giving his evidence, unlefs fuch re« 
ward be promifed by way of contrafl: for giving fuch 
tad fuch particular evidence, or full evidence, or any 
way in the leaft to bias him to go beyond the truths 
which not being eafily avoided in promifes or threats of 
this kind, it is certain, that too great caution cannot be 
ttfed in making diem. 2 Jiawi. P. C ca. 46. Rook'' 
rood's ea. 4 St. Tr. 664^ Vukp 

Haie however is of (pinion, that if an accomplioebe 
' )promifed pardon, on condition to give evidence aga&ift 
the reft, that renders him incompetent ; becaufe ne is 
Imbed by faving his life to be a witndTs. Oik whidi 
JEsLTNG obferves, that Hale takes a difference ^eve 
the promife of pardon is to the accomplice for difddiing 
the treafon, and where it is for giving evidence* i Hak 
P. C. 304. 2 Male P. C. 2 HaL P.C. 280. Xiif. l8w 
But this opinion of Halb is over^ruled. Fitkp 

JRuCe tije €UseIftt)^ . 

If a witnefs thinks himfelf interefted, although in 
point of faA he is noti he (hould not be examined as a 
witnefs. 

As in FoTHERiNfeHAM, V. Greenwood, Micb. 5 Gto, 3. 
A. having money of the plaintiff in his hands, lofes it at 
play •, the plaintiff brings an aftion after the three months, 
upon ftatnte of gaming, 9 An/iy ea. 14. and produces A. 
* as a witnefs. Upon a voir dire he confefled, that if the 
plaintiff recovered he was not anfwerable, but that if he 
failed then the money was to be dedu£led out of his for- 
tune, in the plaintiff's hands. 

Pratt, C. J. Though the recovery again ft the de- 
fendant will not (ink the. demand for the money embez- 
i^cd by A. yet his ap^thenfton diat the plaintiff will not 

trouble 
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trouble him for it, ts a bias upon him : for if a wkneft 
tUnks himfelf interefted in the queftion, though in ftri£U 
neb of law he is not, yet be ought not to be fworn^. 

DarfuU, ferjeant, mentioned a cafe wherein Mr^ 
Cbapmani of BuckSf haying owned himfelf to be tmder 
an honorary, though not under a binding engagement to 
pay the cofts of the fuit. Parker, C. J. on folemn 
debate refufed his teftimony. Earl Mansfield has laid 
down the rule for legal decifion on the point, that 
<< Courts of juftice do not fit to weigh what degree of 
<< temptation the minds of men are capable of refifting, 
<< but to take care they (hall not be expoled to any temp* 
« tation whatfocYer/' i TerTn. Rip. 296. Ante 

In the King's Bench, at the fitting, MiA. 15 Geo. 3* 
On a trial refpediing a patent. The patentee product 
his journeyman, who dated to the court, dbat he had 
entered into articles to work a number of years' for the 
patentee, and to receive a fum of money upon the pa- 
tent ; an objection was made to hb teftimony, and a fe» 
kafe of the articles being executed by the witneft in 
c^urt, it was contended that the objection was removed : 
but a queftion was put to him, whether although he had 
difchalged his mafter from all the obligations he ^as 
imder to him, he did not expe£): when he was out of 
court to be reftored to the fituation he was in before ? 
And, he anfwered — « I beKeye my mafter is an honeft 
<< man, and that he could not do the work without me; 
^* and therefore I am well convinced I (hall be put into 
^ the fituation from which I have rdeafed myfelf/' . 

Lord Mansfield, C. J. Upon the idea that the wit- 
aefies imagination led him to fuppofe that he (hould cer- 
tainly be reftored to his former fituation, rejeded hiis 
teftimony, and would not fufier him to endanger his 
veracity by being examined on the trial, repeating what 
he had once before (aid in delivering 2^ folemn judgment 
from the bench, that — Vide, the laft cited cafe. 
Ante . Cited by Cowper in Mr. Rudd's cafe. * 
Leacb Cr, Ca. a Bdii. no. 3 E^. 154. 

So in criminal cafes, tirhere a man is indi&ed for 
firgtrjy the party whofe hand is faid to be forged, ihall 
not be admitted to prove the && charged of forgery ; 



142 

for his hand appaieiitlj againft him, is oridence (until 
die contrary be proved) of an obligation : and therefore 
he (hall not be permitted in the indidlment to make 
proof (while he hath intereft in the queftion, the fup* 
pofed obligation (landing in apparent force againft him) 
that it was not his hand. Giib. £vid, by Loftj 222, 223. 
Bu/L N. P. 2^S. 

And therefore in the King, v. Dr. Dod©, Old-Bailey^ 
Fdr. /iff. 1777. The carl of Chesterfield, whofe 
name appeared to the bond, for the forging of which 
Dr. t)ddd was convifked, being produced as a witnefs on 
the trial, to prove that the name Chefterfield was not his 
fignature ; on producing a releafe from Henry Fletcher^ 
the fuppofed obligee of the bond was admitted to give 
evidence. Leach Cr. Ca. 2 Edit. 144. 3 Edit. 184. 

So alfo on an indi£);ment for forging a receipt for the 
payment of money, the perfon whofe name appears 
figned to the receipt is not an admiffible witnefs to prove 
the forgery. ' 

As in Rujei's cafe, Old^Baileyj February feffims^ *737« 
The prtfoner was indiAed for forging an acquittance and 
receipt, with an intent to defraud R. Gately. 

The prifoner's counfel in(iftedj that neither Gatelf% 
teftimony/ nor any affidavit made in his name, could be 
admitted in evidence, on the ground of his being inte^ 
refied: and cited the King^ v. Whiting. Salk. 2B3. 
Fide Ante 

For the erown it was contended, that Gatel^^ evi- 
dence was admiffible, for it went to eftablifli the defen- 
dant's guilt; and the confequence of his convi£iion 
would be, an immediate forfeiture to the crown of aU 
the property he poflefled: therefore Gatelf^ evidence 
would tend to deprive himfelf of the poffibility of ever 
receiving fatisfa£lion for the fum due to him on this ac- 
count. The obje^iion of incompetency arifes from the fort 
ef intereft which the witnefs may have in the nature of 
the queftion, or the event of the trial, and if any advan-- 
tage may accrue to him froin giving his teftimony, the 
law in confidefation of the frailty of the human mind, 
renders his evidence inadmiffible. But when the efie£ls 
•f a teftimony tend to deprr^ the yritnefs of a fubftan- 

tial 
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tial benefit^ the hw allows kis crid^ac e mpoa die 
eejptioo^ Ami he will not untruly duurg^ himfclf, or by 
any diing wrm^ully to his own d&dTaittage. Tie 
court liow€V|r rejeded the endeoce oficrcd. Ltmei Gr. 
Co. ^ Eda. ^ 9. 3 Edit. 10. 

So alfi> on an indichnent for foiging a ktUr tfmtUrme^ 
wrbcreby the prifoner transferred ftock, the proprietor of 
the ftock is not a competent witnels to prove the forgery* 

As in die King, tr. Rhodes, Old^Bmley Jeff. 13 GW. i. 
bdidment for forging a letter of attorney, ifHiereby the 
ftock of He^Mtm was transferred : Fortescue, J. relufed 
to admit Hejflktm as a witnefs. a Sira. ^^%• 

But the proprietor of ftock is a competent witnefs to 
prove the amount of the ftock, and the in^ieft due 
thereon, at the time of commitdng the forgery. 

As in the King, v. Francis Parr, Oid-Bmkjfigi^ 
Jmu 1787 ; the defendant wasindiAed oafiat. 31 Gto. 2* 
au %%. f. 77. for perfonating Ifaac Hart^ of Windfor^ 
the proprietor of 3900/. capiul ftock, and thereby en* 
deavouring to receive 58/. lor. as for half a year's an- 
nuity ; and on the trial Ifaac Hart^ the proprietor of the 
ftock, was admitted a witnefs, and examined to prove 
the amount of the ftock which he had at the bank, and 
that the fum of 58/. lox. was due to him for half a 
year's intereft due thereon. Leacb Cr. Ca* 341, 345* 
MS. Vide the antecedent chapter tbrtmgbeut. 

So in Waller^ v. Shelly, The tndorfer (f a prtrniifforj mite 
comes Within the rule therein laid down, viz. tnat the 
indorler'of a note, independent of any quefUon of in* 
tereft, could not be permitted to prove a note void which 
himfelf had indorfed. i- *Term. Rep. 296. Ante 

Though it is held as a general rule, that a perfon 
whofe hand is forged to a deed or other inftrument, can* 
not be admitted to prove the forgery. , Tet under many 
circumftances he may be admitted to prove fuch forgery, 
as where he is not dire£lly interejied in the queftion. 

As in Wells's cafe at Oxford, the defendant was in* 
dialed for forging a receipt from a mercer in that city % 
and the mercer having before recovered the money in an 
a£lion againft Wells^ was admitted to prove the forgery, 
by WiLLBs, J. Bulkr^ N. P. 280. 
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So in an indi£^ment for perjury tm the ftatote, tire p^ 
fon injured cannot be a witnefs, becaufe the ftatute gives 
bim ten pounds, but in an indiAment at common law 
the party injured may be a witnefs. Stat, f , Eliz. ca, 9. 
Irt/b 28 Elh.ca. I. 3 Ge9. a. ca. 4, a Hawk. P. C« 
ca. 46. Bull. JV. P. 289. 

fiule tie acftfrteenti)* 

In criminal cafes witnefles> though apparently inte- 
xefted, are admitted from neceflity. Ante 

As in the King, tx. Macka&tnet, and others, Mteb* 
a Ann. B.R. Indiflment for a cheat done to J. S. by 
inapofing upon him a quantity of beer mixed^ with Tine- 
gar, and grounds of cofiee for port«wine, and' getting in 
cjcdiange hats to the amount of 1 1 8A one of the defen- 
dants pretending to be a broker, and the other a Portu^ 
fsexe merchant, for the better carrying on the cheats 
Holt, C. J. allowed J. S. to be a witnefs to prove the 
hOt upon the trial \ obferving, that infuch private tran- 
fiidiions no body elfe can be a witnefs of the circumftan- 
ces of ^ faA, but he that fuffers. i Salk. 286. Holt 
300. <S. C. 6 Mod. 301. S. C. 2 LordRaym. 1 179. S. C. 
I &deff. 431. 2 Keb. 572. I Ventr. 49. 

So in the King, v. Moise, Trinity^ 10 Geo. i. N. P. 
the indi£lment againft the defendant was for tearing a 
note, whereby he promifed to pay A. B. a certain fum of 
money. A. B. was produced as a witnefs. It was ob* 
jeded that he was incompetent, as by giving evidence 
he would fet up his owh demand : becaufe if the defen- 
dant was convidlcd, the court would oblige him to give 
the witnefs a new note. But the judges Fortescue 
and Raymond admitted her evidence, i Strange 595. 

So in the Qveem, v. Sewell, Mich, i Ann. B. R. 
Indictment for ufury. . Holt, C. J. faid. Where a man 
is interefted in the confequence of that which he fwears 
for, if it be fo that the doing the ad which he is now 
evidence to invalidate or fet afide, was a means to ob- 
uin his liberty from imprifonment, or an exemption 
from corporal punifliment, he (hall be a witnefs ; as in 
the cafe of durey, thq^^ it be to £ct afide his own bon^^. 

He 
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He (hall be a witnefs alfo where the nature of the thing 
allows him no other evidence : as if a woman give a note 
or bond to a man to procure her the love of J. S. by 
fome fpell or charm, in an indi£lment for the cheal^ 
though it tend to avoid the note yet ihe may be a witnefs. 
7 Mod. 119, 120. 

And on the fame principle •< neceffity'* the wife, 
where the injury is committed on herfelf, is a compe- 
tent witnefs againft her hufband* Vide Lofd AwUey^t 
ca. i^c. Poji 

So laying a wager doth not incapacitate a man from 
being a witnefs. 

So* in the King, v. For, Mich. 12 Geo. i. Aflault. 
It was proved that the profecutor had laid a wager that 
he would convia the defendant. The Chief Jttftic9 
held him a good witnefs for the king, though the objo^ 
tion went to his credit, i Ztra. 65. 3 Liv. 152. 



CHAPTER X. 

Cf examhing a witnefs on Ae imfe dire, in ^dpr # 
difcover his competency. 

VOIRE DIRE9 veritatem dicerct is when it is prayed 
upon a trial at law that a witnefs be fworn, diat h^ 
^ (hall true anfwet make to all fuch queftions as ihall be' 
<< demanded of him, and (hall fpeak the truth, the 
<< whole truth, and nothing but the truth." 

This examination, which is for the purpofe of im* 
peaching the witnefles competency, and thereby pre- 
venting him from being fwom in chief, is allowed in 
criminal as well as in Civil cafes. 

As in lord Lovat's cafe impeached before the lords 
of England for high treafon, 2Q Geo* ^ a witnefs was 

u examined 
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examined by the prifoner on the voire dir/. 9 St. Tr. 
M39, *689, *704, ♦705. 

So in the King^ v. Durham and Crowder, Dfcem" 
berJeffionSfOid'Bailey^i']^'].' Leacb Cr. Ca. z£dit*21S' 
3 £d$S. 538. Ante 108. 

lilule tbt &tcmii* 

An objection to competency in ftri£):nef8, (hould be 
made by an examination into the intereft of the witnefe 
upon the voire dire^ before he 16 fworn in chief. 

In Abrahams qui tam^ v. Bunn, trinity f 8 Ge9. B.R. 
the witnefs whofe competency was impeachedy had pre- 
vioufly been examined and crofs examined. 

Lord Mansfield faid, in ftridnefe the objedion came 
too late % and the ftridnefs of law in this cafe \% wife, 
and ought to be more adhered to ; for the relaxation may 
be abufedi and muff always occaiion wade of time. 
Ante 109. 

This ftrl^tnefs howeref , feems to be confined to civil 
cafes. In profecutions for offences, whenever the in- 
competency of a witnefs appears, the court will arreft 
his evidence, and dircA the jury to difcharge their 
minds from his teftimony. The difficulty of a jury di« 
: vefting themfelves of the impreffion, which izQts fwom 
to muft afieA, fhevirs that wherever the qbje£kion can 
be made upon the voire dire, it fliould never be omitted; 
for the defendant muft receive a benefit from the deci- 
fion of the court, even though the opinion went no fur- 
ther than that the objediion afie^ed only the credit of 
the witneft. 

An examination on the voire dire can only go to efta- 
blifli whether the witnefs czn gain or lofe by the matter 
in controverfy, and if it appears that he is unconcerned, 
his teftimony is allovired, odierwife not B/ount, Jacobs 
Cunninghanls^ Cowele. Edit. lyzT, DiSHonaires. 
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On a voire dtn a witnefs n^ay be examined by the eourt^ 
if he be not a party interefted in the caufe, as well as 
the perion for whom he is a witnefs. James de Ley* 

This has Jbjeen often done, where a witnefs not other* 
wife to be excepted againft, is fufpe£led of partiality^ 
Il^id. 

«ule tbe jpjftb, 

Where it appears to ^e court that the queflion to be 
put to the witnefs pn the vgire diret goes to afFe£l his 
credit, and npt to impeach his competency, the cour^ 
will not allow it to be put. 

As in the King, v. Christopher Layer, Efq; B. R» 
Mkbaeimas 9 Geo, i» Indited for high treafon. 

Stephen Lynch being produced as a witnefs on the part 
of the crown ; Mr. Layer^ the p^ifbner, defired he 
might be examined on the wre dire, whether he had a 
promife of pardon or fome ptl^er irewf^rd for jTwearing 
againft him/ ' . 

Pratt, C. J. faid, the queftion qould not be afked^ 

Hungerford and Kettieby^ the ai&gned counfel for the 
prifoner, argued for putting the queftion, that a perfon 
propofed as a \^tnef(r, mi|ft be a credible legal witnefs^ 
not convifted of perjury, or. any infamous o^ence, and 
under no reftraint for the ofifence he accufes another of, 
and therefore it was matter pf right to aik the witnefs 
on the vcnre dire, whether h^ a&ed under the influence 
of promife, of pardon, or reward ; and to (hew that 
fuch promife rendered a witnefs incompetent, he cited 
2 Hali^t B. C 28Q. J^efyng ig. 

They alfo cited the King, v. Donell, Gordon^ and Km^, 
and the King, v. JPalrher and Synwnds^ for murder, at 
Worcejler. In the laft cafe, a third perfon concerned in 
the fadl dame in as a witnefs againft th|S other two, and 
after argument on the authority of Hcde, the witnefs 
was fworai upon the voire dire^ and afked the queftion 
now propofed. 

U2 Th? 
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ThMtfyonury tnd foKeitor-geniral^ tnd Pangel/y and 
Chefbirj^ feijeantSf aoifwered, that the objedion only 
went to the credit of the witnefs, and the cafes cit^d 
wenrno further : therefore it was not proper to be aiked 
upon the vQire din to prevent the witnefs from, gimg 
evidence^ but when fworn it mipht be put to hind to 
weaken his credit. Every man is bound in juftice to 

E'ye evidence if required, and a promife of pardoii can 
\ looked on only as an inducement to do that which by 
law he ought to do according to the truth, and does not 
import that he is to give falfe evidence. They admitted 
the opinion of Hale^ but obferved, that all the other 
judges difiered from him.. The reafon of the thing as 
well as the law, repelled the claim of putting the quefc* 
tion. No queftion is to be aiked a man upoa a votrr £r§ 
but to a fa^ that would take off his teftimohy \ a pror 
mife of pardon made, upon condition that a man ihould 
give evidence, no more difables him from being a wit* 
nefs, than that the condition had been> that he fliould 
declare the truth \ and if they (hould aik, whether he 
accepted a |)ardon on condition to sive falfe teftimony, 
he would not be bound to anfwer, becaufe that would 
be to accufe himfelf of an zQl which is unlawful* 

Ifungeirfrrd and Kettleby in reply. Whatfoever perfon 
is produced in a court of juftice for a witnefs, inuft be 
utterly unconcerned in point of intereji in the event of 
the trial. Vide Ante^ ca. 7. ca. 9. 

If a man produced as a witnefs to prove the debt upon 
the defendant, (hall upon a voire dire, difclofe that he is 
to have part of the money recovered, he cannot be ex- 
amined. Now the promife of pardon is a greater bias 
than a promife of money. In a civil caufe, the quef- 
tion is not, whether the witnefs be tempted to (wear a 
truth or falfehood, but whether he be fo far concefned 
in intereft, that he ought not to be examined : and there- ^ 
fore the prifoner is intitled to have apfwer, whether 
Lynch hath the promife of a pardon, or any i^ewatd for 
the evidence he is to give againft the prifoner \ he is Iut 
titled to an anfwer j whether the queftion goes to his 
competfncy or tQ his credits 

Sir 
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Sir John PraW, C, J. Etre» Powm, md Fortss^ 
CUE Aland, juftices, held, that the objeftion went only 
to the creMt of the witnefs, which mnft be left to tb^ 
jurv : bat the promife of pardon was no obje£lion either 
to nis competency or his credit It was not a proper 
queftton to afk on the voire dire, becaufe if he had fuch 
promife it was either to fpeak the truth, or to fpeak a 
falfebood. If it were to give a juft and true evidence, 
there was no harm in it ; and if it was for fpeaking that 
which was not true, the witnefs was not bound to an« 
fwer the queftion. The witnefs was examined. Vidk 
ca, 7. Aftte. 52. ca, 9. Ante 105. Aifo, Vide indete^ 
words accomplice, pardon, reward, and the pages therein 
referred to. 6 St. Tr. 257. 

NoTB. A juror may^^lfo be examined on the vnra 
dire as to his having ^ freehold* The Kin^, ▼• Frand^ 
6 St. Tr. 59* 



CHAPTER XI. 



How far, and under what circumftances infants iune 
admiffible witneffes. 

CHILD^.EN under the age of fourteen years are 
not, as of courfe admitted as witnefles. Biut there is no 
time fixed wherein they are to be admitted : for tiie 
reafon and fenfe of th^ir evidence, is to appear from the 
queftions propounded and the anfwers to them. Of this 
opinion is Hale. % P. C. 278. 

Hale fays, if an infant be of the age of fourteen 
years, he is as to this purpofe of the age of difcretion 
to be fworn as a witnefs ; bufif under that age, yet if 
\t appears that he hath a competent difcretion he may be 
fworn. 2 Hales P. C. 278. 

And therefore, in fome cafes, an infiant of nine years 
of age has been allowed to give evidence. For though 
under fourteen, yet if he bo intMigent^ or the nature of 

m 
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the fiiB may allow an examination of one undte that age 
he may be examined upon oaph as a witnefs : as in cafe 
of rs^ or buggery ; and the like may be in the rape of 
one under tea year8> upon tl^e ftatute i8 £K».ca.6* 
Irijb (which makes the age of the girl 

carnally known twelve years). And the like hath been 
done in cafe of buggery upon a boy, upon the ftatute 
2; Hm. 8. CO. 6. Imjb 10 Cof' !• ca. ao. fiff. a. a St. 
tit large 8f , And furelv in fome cafeSi one under the 
age of fpurte^ year39 if ptherwife of a competent diir 
' cretioui may be a witnefs in cafe of tri^afon. i Halis 
P. C. 302.. a Hanvi. P. C. ca. 46. 

And in the cafe of a rape committed upon an mfant 
of fuch tender years, that (he has not fufficient under- 
ftanding to be admitted tp give teftimony on oath^ it was 
formerly held, that the irformatiQn whiiSh (he gave to 
others of the faA and circumftances, might be giye|i in 
evidence by thofe to whom ihe made the communication. 
Hale objects to this mode of proceeding, and fays> 
that if the party injured be an infant of fuch tender 
years, that in point of difcrttion the co)irt fees it unfit to 
rwcar her, yet (he ought to be heard without oath to give 
the coujrt information, though iingly of jtfelf it ought 
not to move ^he jury to cbnvifl the offender, nor is it 
in itfelf a fufiicienf teftimony, becaufe not upon oath^ 
without concurrence of other proofs that may render the 
thing probable. He then gives thrcp reafons. 

firjlf the nature of the offence, M^hich is moft times 
iiecret, and no other teftimony can be had of the very , 
doing of the fa£l, but the party upon whom it is com-i* 
mitted, though there may b0 other concurrent proofs of 
the fi^ft when it is doni^. 

Secondly^ becaufe the child complains prefently of the 
wrong do^e tq h^r, to the mother or ot^er relations, 
their evidence upon oath fhall be t^k^n, yet it is but a 
narrative of what the child told them without oath, and 
there is m^ch more;, reafon fof th^^ourt to hear the rela- 
tion (Jf the child herfelf, th^n to receive it at fecond 
hand from thofe that fweat they heard her fay fo 5 for 
fuch a relation may be falfified, or otherwife reprefented 
at the fe^qnd hand, thsm vhe(i it wj»s^ ^rft d^Iiv^red. 

But 
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But in both thefe cafes, whether the infant be fwom 
or not, it is neceflary to render their evidence credible^ 
that there ihould be concurrent evidence to make zGt the 
h&, and not to ground a convi£Hon finglj upon fuch 
an accufation, tvitb- or without the oath of an injantm 
2 Hal^s P. a 634, 635. 

In Young, v. Slaughterford, Trxm^, 8 j/nfie, at 
Bar, in an appeal of murder. Where a witnefs under 
twelve years of age being produced to give evidence 
againft the appellee, was obje&ed to; but Holt, C. J. 
faid, if he knew the danger of an oath he might give 
evidence, and that appearing he was admitted as a wit- 
nefs. II Mod. 22^. 

And, it is now fettled, that if an infant appear, bj 
anfwers propounded by the Court for the purpofe, to 
entertain fufficient fenfe of the danger and impiety of 
fwearing falfely, flie may be fwom and examined at any 
age. 

But the Infant muft be (worn — 

This appears in the cafe of Ormchund^ v. Barhety on 
fir Dudley Ryder^s quoting Hale as an authority, that a 
child incapable of confidering the oUigation of an oath 
might be fworti, was interrupted by Leb, C. J. who (aid 
it had been determined at the Old'Bmley^ upon mature 
confideration, that a child ihould not be admitted as a 
witnefs without oath. And on the fame occafion^ 
Parker, C* B. likewife faid, it was fo ruled at Kingston 
affizes before lord Raymond, where upon an indidment 
for a rape, he refufed the evidence of a child without 
oath. I Atiyns 21. Vide Ante . Pofl 

The fame rule was adhered to in the King, v. Powell^ 
tried for a rape before Gould, J. at the alBzes of T$ri^ 

The profecutrix was an infant, between fix and feven 
years of age ; and upon the prefumption of law, that a 
child under the age of feven years is incapable of under- 
Handing the nature of an oath, and is therefore incom- 
petent to take it, (he was admitted to. give her evidence 
againft the prifoner without being fwora. 

The 
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The pribner was acqttitted : but the judge conceiv- 
ing that by the laws of England^ ^^^ convidion inuft 
be by legal evidence^ and that efpecially in criminal cafes 
no evidence can be legal unlefa it be ^ven upon oaih^ he 
mentioned the cale to the judges^ and the majority of 
them were of opinion, that in criminal cafes no tefti* 
mony can be veceived except upon oath* Lead* Cr. Co* 
2 Edit. 104. 3 Edit. 129* 

The cafe alluded to by lord chief baron PARKEit» 
above cited, was the Kikg, v. TraVbrs, at Kingston 
affizes. Lent 1726. Ccrvm Ratmond, C« J. B.R. 

The defendant was indifled at the preceding fummer 
aflizesy for a rape on a child little more than fix yeartf 
old. GiLBBRT, C. B. refufed to admit the evideiice of 
the child. At the fame ai&zes an indidment was found 
againft him for an aflault, with an intent to ravilh the 
fame child, and this indidment Coming to be tried be- 
fore Ratmond, C. J. an obje£);ion was again taken to 
her giving evidence, viz. that the girl being but feven 
years of age could not be a witnefs : that it had for- 
merly been held that none under twelve years of age 
could be admitted : and that a child of fix or feven years 
of age, in point of reafon and underftanding ought to 
be confidered as a lunatic. 

This obje£bion was thus anfwered, that in capita/ c^ks 
which concerned life, this obje£tion might be allowed ; 
but that in mi/demeanors only fuch a witnefs might be 
admitted ; and the objeftion went only to the cmlit of 
the witnefs : and Hale fays, that an infant of nine years 
old has been admitted. They alfo cited a cafe at the 
Old-Bailey, 1698, where on fuch an indi£iment before 
Ward, C. B. a child under the age of ten years, after 
the child having been examined about the nature of an 
oath, and giving a reafonable account of it, was fworn 
and examined. 

Raymond, C. J. held, that there was no difierence 
betwixt offences capital and leffer offences in this refped 5 
and that a perfon who could not be a witnefs in one cafe 
could mt in the other. The reafon why the law prohibits 
the evidence of a child fo young is, becaufe the child 
cannot be prefumed ta diftinguiih betweea right and 

wrong. 
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irrong. No perfon has ever been admitted as a witiiefi 
imder the age of nine years^ and very feldom under ten. 
At the OldJailey, 1704, this pdint; was thoroiigUy 4e- 
bated, in*the ca(e of oiie Reward, who. was indi£ie(i 
upon two indiamehts for rapes upon children* The 
firll was a child of ten years aha ten months, and vet 
the child was hot admitted as a witnefs, before other 
evidence was given of ftrong cirQumftances as to the 
guilt of th^ defehdainty and be^e tie child bad given a good 
account of tie nature tf an oath. The fecohd in(ii£tment 
was attempted to be maintained by the evidence of a 
child of between fix and (even ye^rs of age, but it wa^ 
agreed that a child fo young^ could not be admitted as a 
witnefs, and fhe was reje£ted, Withdiit inquiring intd 
circmQftances to give her teftimony credit. .And it was 
merely upon (he autliorjtv of tlall^s Pleas ^ the C^own^ 
where it is faid that a child of ten years of age inay bp 
a witnefs* The other child was admitted to be a witnefa 
on the nrft indictment : the defendant ^iras acqiutted* 
I Strange 706. 

In the £lIng, t/., Srazibr, the point appear^ deter* 
^ined. He was tried at fummeir amzes, for Tori^ I77^r 
for a rape on tlie body of ah infant under (even years o£ 
age. , . . , 

On tiie trial tne ihArmaiioH ef the in^anf wis redeived 
ih^ evidence againft we prifoherj htit as ihe had hot ob- 
tained fhe years of jfrejumed S/creii&h^ and did not appear 
to poifels iu£cieht underftanding to tie aware oi the 
dangers of perjury, Ihe was not fworh. 

llie priibher was cohvidied ; hut refpited oh a doiibt 
ivhether evidepce under any circumftances whatfdever^ 
couid be legally adniitted in a criminal prolecutioh, ex^ 
cept upoi^ oath. 

The Twelve Jubpfis to whom the poiht was referred 
were urianimoudy of opinion, that no teftimony what* 
ever can be legally received, except upon oath ) and that 
ah Infant, though under the age of feveh years, may be 
fwom in a criminal profecution, provided inch infant 
appears^ upon ftfi£t examination by the court, to poflefs 
d lufficieht knowledge of the nature and cofnfequence of 
an oath : for dere is.no precife or fixed rule as to the 
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time within which infants are excluded from giving evi« 
dence i but their admiffibility depefbds upon the fenfe and 
reaifon the^ entertain of the danger tad impiety of fiilfe- 
hoodf which is to be collected from theur anfwers to 
^ueftions propounded to them by the court : but if diey 
are found incompetent to take an oath^ their teffimony 
cannot be received. 

Note. Leach ffatesy that it appears by a manufcript 
note of this cafe^ that the child's evidence #a8 not re- 
ceived at all ; but that the hiOther and another witnefs 
gzTt evidence of what the child had faid at the time. 
Leaci Cr. Ca. 2 E£i. 1&2. 3 EtUt. 2^7. Vide tie cafi 
ef William Torlu F^. 70. GiUf. Law Bb. 144. Bull. 
N. P. 293. 

In the King, v. Patrick Murpht, OU-Bai^, fef^ 
fions i995> indi£led for a rape on a child of feven yeara 
old. RoRKB) J. mentioned) that at Gluueejter affizesy 
finding that the principal witnefs was an infant, who 
was miolly incompetent to take an oath, he poftponed 
the trial to the following aifizes, and ordered the child 
to be inftrufled, in the mean time, by a clergyman, in 
the principles of her duty, and the natture and obliga- 
tion of an oath. At the next affizes the prifoner was 
put upon his trial, aj»d the girl being found by the court 
on examination, to have a proper fenfe of the nature oi 
an oath, was fworn, and upon her teftimony the prifoner 
was convi£ted and executed. He added, that upon a 
conference with the other judges they approved what he 
had done. Leach Cf. Ca. 3 Edit. 482. GuilRirfs Edit. 
Bac. Ahr. vol. 2. ^. 577. -A/b/i/. 

So in the King, v. Rose Kellt, at a commiffion of 
oyer and terminer^ for the county of Dtddin^ Fehrwnj^ 
1802, before lord Norburt, C. J. C. P. and William 
Smith, B. for the murder of Ann Murphy^ aged five 
years. 

Jane Murphy^ a child of feven years old wiis pro- 
duced as a witnefs. 

Jonas Green^ for the profecution, Informed the court 
that it having been found on examining the child, that 
(he Was ignorant of the nature of an oath, he had ad- 
vifed that a clergyman ihould be called upon to inftruft 

her 
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her in a knowledge of the Divine BirtNC, die nature of 
an oath> and of rewards and puniOimentSi 

Mac Nijl/f, for the prifoner, faid, that to far from 
cenfurlng, he thought the advice of Mr. Grsm extremely 
proper and legalf and mentioned the above cafe, where 
RoRKE, J- had poftponed a trial from one afllzes to ano^ 
ther, in order that an infant might be inftrufted in the 
confequcaces temporal and fpiritual, of wilful perjury p 
He fubmitted, however^ that as the objeftbn went, ii^ 
the firfl: inftancC| to competency, of which the court 
were to determine, that the examination fliould not be 
by the counfel, but by the judge. 

Smith, B. eicamined the child. Do you fay your 
prayers ? Ter^ ffr* Who is it you fay your prayers to ? 
M^ tmihiry fi*\ You pray to God Almighty I fuppofe ? 
JT^fJtn If you behave well and a^ as he would wifh 
you to aft, where do you fuppofe you will go when you 
die ? To HmviJi^ /if\ Do you fuppofe you would go to 

bHisaven if you told a lie ? ^<7, Jr. Where do you think 
God Almighty would fend you if you told a He ? To M/p 
Jit\ if you were to fwear % lie, which do you think yoii 
would go to Heaven or to heU ? T& kill If we aflc you 
any quellion juft now* which will you tell the truth, or 
what is not the truth — will you teU the truth ? 2 V/, fn\ 
And you believe that God difapproves of telling lies ? 
tei^ fit\ And of courfe you will not tell a lie ? iVi, fir- 
And you wilh to do what wtlj pleafe Gop, Tes^ fir. 

The Court thought there could be no objection to 
tendering this child an oath ; an^l had no doiabt but file 
had fuflictent underftanding, 

Mac Naih — the object for confideratipn is her under- 
ianding. She has diftinguilhed Hci^ven from hell In her 
anfwcrs ; but to render her competent, (he ihould fhew 
SI religious knowledge of the rewards and puniflimenis 
of a future ftate. If flie does that, no doubt ftie is a 
competcat witncfs, and her credit muft go to the jury* 

Smith, B* (to the witnefs*) Which would you ra^ 
ther conduct yourfelf fo, as to go to Heaven or to hell ? 
T^ Htaven^ fir. She was tlien fworn, and gave ftrong 
and conGHent evidence \ which being corroborated by 
other witiiefie&i who alib proved a ehain of fafls againft 
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the prifoncr, conneftm^ the moft condufivc guilt, an^ 
the prifoner calluig no witnefs to £aA or tp chzn&ct^ 
ihe was convidied ^nd executed the Monday following. 

Note. By the laws of In a, a child of ten years old 
was allowed to be a witnefs in theft. L. L. Ina lib* 7; 



CHAPTER Xn, 
On the competency of Aliens^ Filleinj: 9|? Bon^nen* 

IT is not 9 legal exception tq a witnefs^ that he ^ an 
alien, a villein, or a bondfmaq. 

So ruled m the cafe pf Thomas flowAlup^ 4uke cC 
Norfolk, 13 ^/iz. for hi^ tr^afon befpre his peer«. 
(lis grace objeded to the competency of the biCbpp of 
Roffe, and one Rodolph i and quoted BraSfyn^ tp u^y 
that ^itn^ficis niuft be legates^ la^rful men } and fuch, he 
&id, ftrapger^ co^}d no( t)^| apd (uph ftrangeir charge^ 
him. 

Catlin anfwercd the duke, and it appears the Juiici^s 
aiTented, that an alien, a ftranger, and s| bondfm.aa^ 
may be a witnefs, and BraBon was cited s^ thip autbctr 
rity. I ^. %'r. 113. Vide Omichunfix and Hffi^* 
Ante 



CHAPTER Xm. 
On the exafftinathn of per/ons Deaf and Dumb^ 

A PERSON deaf and dumb, to whofe mind ha^ 
been conveyed the knowledge of a Deixt, and a belief 
pf rewards and punifhments, may be examined as a wife- 
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vief^, through the medium of a perfon capable of con* 
verfing with him by figns. 

As in the King, v. William Bartlett, Old-Bailey^ 
January fefffofts, 1^86, indi£^ed for grand larceny. 

John Ru/fohy a man tnutus et furdtis a nativitatef was 
prbdilced as a witnefs on the part of the crown. 

Martha Ruffon his filler;^ being examined on the voire 
dire, it appeared that (he and her brother, for a feries of 
years had been able to underltand each other, by mean$ 
pf certain arbitrary figns and motiqns, which time an4 
neceffity had invented between them. She acknowledged 
that thefe figns and motions were not fignific^nt of letrr 
^ers, fyllables, words* or fentences, hut were expreffive 
of general propofitions, and intire conceptions of mind } 
and that the fubjefis of th<:ir conyerfs^tion ha4 in gene- 
ral been confined to the domeftic concerns and familiar 
occurrences of life. She believed, however, that hex 
brother had a perfeft knowledge of the tenets of chrif- 
tianity, and was certain that (he could commumcate to 
him true notions of the moral and religious nature of an 
oath, and of the temporal dangers of perjury. 

The prifoner's Couafel obje&ed, that although thefe 
modes of conveying intelUgence might he capable of 
imprefling the nund with fome fimple ideas of the exift- 
ence of a God, and of a future ftate of rewards and 
punifhment^, yet they were utterly incapable of com- 
municating any perfect notions of the van and compli- 
cated fyftem of fhe chriftian religion, and therefore the 
wttne& could not, with propriety, be fwom upon the 
hdy gofpeis. 

The difficulty of arraigning a man for perjury, whom 
0ie law prefumes to be an idiot, and who is confe^uently 
incapable of being jnftruAed in the nature of the pror 
fceedings againft mm, was alfo ur^ed againft the admiffi* 
bility of the witnefs. 

Tiie Cou^T, prefeQt If eath, J. ovqrrTuled the objec- 
tion^ and John Rufion was (worn in the ufual way, and 
** Martha Ru/jon well and truly \o interpret to Jcbn^ 
f< RuftoHy a witnefs here produced, in bchadf ox the 
f^ Ung, zfoixA WtUiam Bartlett^ the prifpner sft ^e ba^^ 
f fhe queuions and demands made by the court to thef 
' « fai4 
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ff faid John Rufioftf and his anfwen siade to titem/^ 
The priloner was foif nd ff^tj. Leadfi Cr. Co. 2 JSdif, 
316- 3£rfj^. 455, 

So in tbe King, v. Elizabeth Ste^e, Ofd-BaUej, 
May/ef, 1787. It was held by the twelve Judgesi 
ihat a pnfbner m}xtfi by the yi£tation of (top, on the 
hiQt being found by a jury,- naa^ be tried, found guilty^ 
md fentencqd. 3 Lwcb Cr. Ca. 3 EMt. 507. 2 ^^4? £^ 
^37r ......... 



CHAPTER XIV, 

Off fii £/alfiliiy gf ^^S and Lunatics. 

SOAIE are difabled from being witneffrs m fjegnrd of 
itizOi oJF intellediuals. A perfon of non Jane nunmrf^ 
^linot be a witnefs while he is under that infanityf but 
' if he hzvc iudda tntervelb^ then under the tinoe he ha^ 
nnderftanding he may be a witnefs. But it is a diffi- 
culty fcarcely to be cleared, what is the minimum^ quod 
fie di£ibles the party, Cq. Litt. 6 b. 2 HaUs P. C. ay?» 
yide 4 >Biffck. 24. iscach Cr. Ca. 3 Edit. 507. 



CHAPTER XV. 
On the Examination ^of Pfers in criminal Cafes* 

«ufe tfje Jrfrift 

PEERS of the realm have no privilege, and where 
jexamined as witnefles either in civil or criminal cafes, 
ifktj are not exempted from taking an oath^ but mull be 
ifwom in the fame p^^un^ ^ form ^s other witneffcs 
s|ic. 3 Keb^ 61, 

Fpr 



tuir ^e fttped which die law Ihewa to the et€AH of 
a peer, does not extend fo' far as to overturn a fettled 
inaxim, that in judicia rtoti credUur nifijuratus* i Bldcif. 
Cvm. 402. 

As in the cafe of fir I^homas Meers, v^ lord Sfoui^ 
TON, in Coftc. Sit Thomas ^<f^/ exhibited a bill a|;ainft 
lord StourMtf and ft Was ordered, ^that lord Swurtofi 
ihould be examined upon intetrogafeories touching his 
titles It was objeded, that he being a peet of the realm^ 
ought to anfwer upon his honour 6nly. 

^HAitcoitRT, lord-keeper, ruled, that where a pieer is 
to anfwer to a bill, his anfwer put id upon his honour is 
fufficient $ but where a peer is to sCrtfwer interrogatories 
to make an aflSdavit, or to be examined as a witnefs, he 
muft be upon his oath. % Salt, cia, CI3. i Peere 
mil. 146. 8.C. 

In the earl of tAHCOtvts cafe, m the Siar^chambeTf 
1626, the jufticies of both benches (except Doderidge) 
being prcfent, and alt the bafrons of the exchequer, and 
a great ailembly of lords of the privy council $ it was 
moved — ^whereas fir Herify Finest knight, had exhibited 
his bill in the ftar.chamber againft the earl of Lincoln^ 
for divers riots and other mifdemeanors, and the earl of 
Lincoln had taken a commiffion forth to put in his an- 
fwer upon oath in the country, and he ofiered before them 
his anlwer upon bis honour, but would not put it in upon 
oath, becaufe he was a peer of the realm r which matteif 
being now reported by the eommillioners, it was held by 
all the juftices, who delivered their opinion feriatim, 
that the lords, in cafes criminal, efpecially where the 
king is party, ought to put in their anfwer upon oath ; 
and in all cafes where they are to be witneiTes, between 
party and party, they ought to be fworn. And the lord 
keeper faid, quod in Judido non creditur mfi juratus, and 
that he had caufed precedents to be fearched, and had 
found divers fince the firft of queen ElizabetAf wherein 
peers of the realm having been impleaded in chancery^ 
or ftar-chamber, or court of wards> have been always 
fworn : and he faid, when a pefer affirms any thing which 
is not true upon his honour, there is not any remedy ; 
but if he afinrms that which is falfe upon his oath, there 
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13 remedy by the 5; j^ Eliz. ca. 9. againd perjury : wl^err'-^ 
fore .they all refolved, ijizt tl^e earl of Lincoln oug^t ^o 
be fworn. All the' lords and eounfellors were of the 
fame opinion, which they delivered ^aj/i/», nulla con^ 
tradicefftii becanfe it is juramentum pargatmis^ and not 
prondffioiiis t and princes are fworn to all their leagues 
apd confederacies^ which iif called jurnnuntum^ cofifirmdr 
tieniss neither id it aiiy diminution to the earl's honour 
tip be fworn about .that which he would not, .ihould lie 
be put upon his honour. Cro» Car, 64. Huttm 874, 
Jones If 2, 154. Ord. dan. 40. 2 Equit. Cqf. at* l^i 
p. 4. Miifird's Pkad. 9. 

. itule tbe k^tnxA. 

And if a pcibr refbfes to be fworri, irid give evidenbii 
either before the grand or petit jury, he may b^ fined 
ahd committed for a cbhte'n^t of court. 
. As in the ^iM<^, v. lord pRkstoN, MicL 3 JvilL ist 
Mary, ^. R. tits lordmip w^s cominitted by the c6ur£ 
of quarter fcfli6n8j| for refufing to be fworn to ^ivc 
evidence to the grand Jury, on an indidment for high<«> 
tVeafon ; atid was brdught by i>aieas corpus into the sing^^ 
bench. 

Holt, C. p faid, it was a great contempt, and that 
had he beeti there he would have fined him, and would 
have committed hini until he had paid the fine, i Salt^ 
278. 
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CHAPTER XVi. 



Of ohjeifions to the competency of Wttnejfes^ oh account of 
proximity to the party on triaU 

HUSBAND and wife being, in contemplation of lajnr^ 
as one and the fame perfon in affe£lion and in intereft» 
can no more give evidence for one another in any cafe 

Whatfoever, 
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^hrftlocrer, than for themfelves; nor fliaH the one be 
admitted to give evidence againft the other^ even where 
fuch evidence only tends to criminate^' and in collateral 
Cafes, i Term. Rep. 268. 

As in the KfNG, v. Murt GriCGS) Mich. 1 2 Car.. 2. 
B. R, The defendant was indited upon the ftatute of 
Jac. i..ca. li. Irj/h xo Car. i. r. ,21. for that (he, the 
2^th of February i ^^53* ^^ married to oije Nicholas 
Coatesj and thit flie afterwards, . to wh, oh the 10/^ of 
OBober^ 1 659, her firft hnftancl being then alive, mar- 
ried Edward Cage^ See. . ... 

Upon not gniity pleaded, the firft hufband D^as pro- 
duced as a witnefs ait the trial, to prove the firft niarr 
riage ; but the court tefufed his teftimony, and faid, 
that a wife could hot be permitted to give evidence 
againft her hufband, nor the buJband a:gainft his wife 
in any cafe excepting treafon, becanfe it might occafion 
implacable diflention^ according to i Jh^. 6. i. The pri^ 
foner was acquitted. . . 

In thiQ above cafe the court denied lord Audlef^ cafe 
to be law. ... 

. Baron Gilbert on this fubjeft faySj if th.ey fwear for 
the benefit of each other, they are not to be believed^ 
becaufe their intereftsare abfolutely the fame 5 and there- 
fore they can gain no more credit when they atteft for 
each other than when ariy man atteft^ fot himfelf. Gilb. _ 
^vtd. by LbfiSi 2^2. 

And it would be very- haird that a wife fhould be aK 
lowed as evidence againft her hufbadd, when flie can- 
not atteft for him t fuch a law wotild occafion implaca- 
ble divifions and <juarrels, and deftroy the very legad 
policy of marriage, that has fo .contrived it that their 
latere ft fliould be but one ; which it could never be, if 
hufbands were permitted to deftr/oy the interefts of the 
wife, nor could the peace of families be well maintained 
rf the la^ admitted- any atteftatioh againft the hufband. 
Ibid. 

BlacksTonc Coiticides. HtTfband and wife, in trials 
cf any fof t, are not allowed to be evidence for or againft 
each other : partly becaufe it is impoffible their teftimony 
Can be indifferent, but principally becaufe of the union 
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ti perfofif and therefore if they Mrere Wmitted t(f be 
^itneffes /or each other, they would eontradiA one 
maiim or law, << netm in propria cat^a teftis effe dibet^ 
and if againji each other, they would contradiA anothet ' 
tiiaxiniy ^*^emo tenetur feipfum accufare.^ i €!omm, 443^ 

Nor can the e9iamination of the one^ b6 made u(ef of 
againft the other. 

But where eithef hufband or wife have caufe to de- 
mand fureties of the peace againft each others each maj 
give evidence againft the other of the cadfe on whica 
fuch fureties are demanded. Hutt. 16. Bull. Ntfi Pr. 
287^ I Term. Rep. 69. i Burr. 62$' 

The reafoA for thefe rules in refpe£^ to hufband and 
wife, i^ founded in found policy^ and is to prevent th€ 
implacable diflention which might be caufed by admitting 
witnefles for or againft each other, and the great daa* 
ger of perjury, from taking the oaths of pertons under 
fo great a bias, and extreme hardfliips of the cafe. 
:2 Hawk. PL Cr. ca. 46. 2 Hale P. C. 279. Co. Litt. <>. 
112, 187. 2 r^frw. 79. 

Neither is a wife bound to be fworn, or to give evi- 
dence againft another in cafe of theft, &cc. if her huf- 
band be concerned, though it be material againji another 
and not direBly againft her hufband. i Hale PI. Cr. 301 « 
Dalt. old Edit. ca. iii. iiew Edit. ca. 164. p. .543, 
2 Term. Rep. 268. Pojl 

Rule tbe jpourtj. 

Where there are fcveral joint defendants to one in-' 
difimcnt, the wife of one of the defendants is not a 
competent witnefs to be examined for any of the others. 

As in the King, v. Frederick and Tracet, Trinity^ 
\\ Geo. 2. The defendants were indi£led for a joint 
aCault. At the trial it was iniifted to examine the wife 
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of the defendant Tracev^ as a witnefs for this other de* 
fendant : but there having been material evidence agatnit 
* the hufband, and it being a joint trefpafs^ and impofl^ble 
to fepara;te the cafes of the two defendants in the account 
to be given of the tranfa£lion, the chief juftice refufed 
to let her be examined. 2 $tra. 1095. 

On thofe rules it has been determined, ex parte^ James^ 
HU. 1 7 19, that the wife of a bankrupt cannot t>e exa- 
mined againft her hufband, touching his bankruptcy* 
She, by the common law, cannot be a witnefs for pf 
againft her hu(band ; i^id though bankrupt ftatutes au- 
thorizes the commiffioners to examine the wife, touch- 
ing any concealment of the goods, e£Fe£ls, or eftates of 
the bankrupt, yet they do not extend to examine the 
bankrupt's wife, touching his bankruptcy, or whether 
he had committed any zQl of bankruptcy, or how and 
when he became a bankrupt, i ^eere W'}IL 610, 6u, 
12 V'tn. Abr. 1 1. pL 28. S. P. 

So in an information againft two for perjury, and ano- 
ther for fubornation of perjury, in fwearing on the trial 
of an eje<9:ment that a child was fuppofitious, the huC- 
band of one of the defendants was permitt^ to give 
evidence of tlie birthy but his evidence as to the fubor- 
nation of perjury was rejefted. i S/</. 377. 2 i&fc 
403. March' 126. 

The KiNC, V. the Inhabitants of Cliviger^ fur- 
nifties a determinatipn on the point, and a retrofpe£l to 
a)l the authorities of weight upon the queftion. 

Two juftices removed, by an order, James Whitehead^ 
otherwife Shepherd^ and Margery his wife, from the 
townihip of Anlegark to Cliviger, both in the county of 
Lancafter ; on an appeal to the fef&ons, that order was 
confirmed, fubjefl: to the opinion of the court on the 
following cafe : 

As to fo much of the order as refpedled the.fettle- 
ment of Margery^ therein named to be the wife of James 
Whitehead. The refpondents proved the marriage of the 
paupers, James and Margery ^ on the 6th of Septetnber^ 
1786, and then clofed their cafe. The appellants in- 
fifted, that Jam^s Whitehead^ the pauper, had. a former 
wife, Ellen^i living at the time of his marriage with 
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Margery^ and called James Whitehead to prove it, i*sh0 
fwore tnat he never was married to the faid EUen, The 
appellants then offered to call the faid Ellen^ dating her 
to be the lawful wife of the faid James Whitehead^ to 
contradi£l: wha( he her fuppofed hufband had fworn; 
and to fwear that ihp^ was his lawful wife ; but the fef«f 
fions under the circumftances refufed to receive her 
evidence. The appellants then went into evidence of 
cohabitation between Ellen and James^ for a period of 
three or four years ; of declarations and ads of James 
acknowledging Ellen to be his wife, and atnongft others 
an indenture of apprenticefhip, dated a4th of Auguft, 
1785, was proved by the faid James ai^d the faid Ellen^ 
therein defcribed to be his wife, whereby was bound out 
apprentice one ^TTjomas Williams^ the fon of the faid 
Ellen, by one Jofeph Williams formerly her hufband, but 
then deceafed. ' 

The queftion referred to the court is — whether the 
faid Ellen was a competent witnefs or not. 

S. Heywood and Topping in fupport of the order of 
feflions. The real queftion is, whether a wife is a com- 
petent witnefs, even in the cafe of third perfons, tQ 
prove her huiband guilty of bigamy ? befides the objec- 
tion of her being ihterefted in the queftion which was put 
%o her, in as much as fhe was called to prove, that a per-; 
fon whom (he called her hufband was liable to her d^bts 
and for her maintenance. 

The policy of the law will not permit hufband and 
wife to give evidence tending to the crimination of each 
other. Here the evidence of the wif^ went to charge 
her hufband with bigamy. 

The broad rule is laid down in Buller^^s IJift frius, 
where it is faid, that hufband and wife cannot be wit-? 
nefTes for each other, becaufe their interefts are abfo- 
lutely the fame, nor againfl each other, becaufe it is con- 
trary to the legal policy of marriage. N.i/i Pr. a86. 

And on this latter ground lord Hardwicke, in the 
calc of Barker, v. Dixie, refufed to let the plaintifPs 
wife be examined, although it was with the defendant's 
confent. lleb. Temp, lord Hardw. 264. 
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■ 60 in Coke Littleton^ it is faid to have been refolved by 
the juftices, that a wife cannot be produced againd her 
hiifband, for it might be the caufe of implacable difcord 
and diiiention between them, and the means of great in-r 
convenience. O. Lilt. 6. t. Sir T. RayUf !• 2 Stra.^ 
1095. -^«^^ * 

The cafe of Brouchton, v. Harpur, 13 Will, 3. 
is exprefsly in point, there in eje£lment« tried before 
GouLDy juftice, the lefibr of the plaintiff* made title as 
fon and heir of J. Jacques and Hatmab his wife, in 
right of Hannah. The defendant offered to call a wo* 
man to prove that' J* Jacques was then living, was mar* 
Tied to her before he was married to Hannah^ and (he 
was accordingly admitted. However, a verdidi was 
found for the plaintiff* But the fame cafe upon the very 
fame title, between the fame parties, came on again at 
tbe following fpring afEzes before HoLTf chief juftice^ 
I Anne^ when this woman being again offered to the 
fame fa£t, he rejedled her : but the defendants proved i( 
by other evidence and obtained a ve^rdiift* 2 LordRaym^ 
752. 

It does not appear from the report, whether the caufe 
came on the fecond time upon a new trial granted by the 
court, though it very probably did ; but ^t any rate it 
muft have been on mature deliberation, and a perfe£^ 
convi£^ion of the impropriety of receiving fuch evidence^ 
otherwife lord Holt would not h^ive ruted asf he did fa 
recently, after a contrary determination on the very 
fame point, in the fame cafe, by another judge. 

In Bently and Cooi^ Trinity^ 24 Geo. 3. in this courk 
the fame principle has been ftrongly recognized. There 
in an zStion by the plaintiff as feme file^ for ^oods fold 
and delivered, the defendant called the huiband as a witr 
nefs, to prove that (he was a married woman, and he 
was admitted and the plaintiff was non-fuited. On a 
motion to fet afide the npn-fuit, the majority of the 
court thought that he was not admiffible, on the ground 
of policy ; Bulli^r, juftice, doubted at firft upon the 
ground, that the hufband w^is not interefted in that cafe» 
but he afterwards acceded to the opinion of the court) 
upon the broad ground adopted by themj of the impolicy 
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i\{ pcfinttting hufband and wife to give evidence' for or 
ag^inft each pther. 

It is platn^ that interefi alone, in the event of the fait, 
is not the true criterion in cafes of this fort. Whefe a 
^rfon becomes a bankrupt, all intereft ceafes ; and if 
this kind of obje£lion had been founded merely on that 
ground, a wife would have been a good witnefs to prpyc 
effeds the property of her huiband before his banl^- 
ruptcy,.bat it has been ruled otherwife, and therefor^ it 
^as neceffary to have an aft for that purpofi^. Brovml. 4j. 
jintc . Stat. 21 Joe. i. ca. ip. 

So that the argument which may be urged on the 
pther fide, that the hu%and could not be affecied by thii( 
evidence, in as much as it could not be made ufe of oa 
any other occaGon, cannot^ have any weight; for if it 
tends to prejudice him in any degnee that is fufficient. 1% 
would certainly have raifed impref&ons againft him ; and, 
indeed, it woul4 have been the duty pf the ji^ftices tq 
have committed him after having heard it. 

Ther6 may poffibly be fortie cafes where a wife may * 
give evicjence on behalf of third perfons, which may 
Clique] y ^fieft her hufband, b^t certainly none where it 
f^ds to impute any crime to him. In trover fdr goods, 
a wife would not be permitted to fay her hufband Jlole 
them and gave them to the 4|efendant. But a wpman 
may prove the legitimacy of her child/ becaufe there i^ 
no i«/<rj/? to herfelf, and n^ crime alledged againfl her 
hufband. 

In I^ALE it is laid down, that a woman is not bound 
to give evidence againfl another in cafe of a theft or any 
other crime, if her hufband be concerned, though it be 
materially againft another, and not direclly againfl hey 
hufband. i PL Cr. 301. Jnte 

Nov if the charge could not be obliquely made in 
j[>ne inflance, there is no reafon why it fhould be in ano«« 
tlier ; and there is po inilance in which the wife could 
prpve the fame fa£l in an a£lion which fhe could not do 
in an indiftment againft a third perfon, and there is no 
r^fon for any diftin£lion. Neither is there even the 
plea of nece/piy in this cafe, fpr the f;ame faft might have 
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been eftablilbed by other etidence as by tlie regifter of 
ilianiage. 

Bet^cnft^ tochrett^ and Jobn/on^ contra. The objec<- 
tion goes to the cred^y not to the comytemy o£ the wit- 
nefs. The courts have leaned yery much to this rule of 
late years^ particularly as more conducive to the ends of 
juftite. Abrahams 2SiABunn, 4 Burr* 22gi, Ante 

111 order to form a tight opinion upon competency, ic 
is neceflary to confi^er who were the parties ; what was 
the matter in tflue, and the queftion put to the witnefs. 
The parties to the caufe were the two fevetal pari(hes ; 
the matter in i^ue was a queftion of fettlement ; which 
difiers this from all other cafes, for greater latitude is 
here allowed. The parties themfclves whofc fettlement 
is in queftion, hdve ever been allowed as witnefles, and 
therefore the pariQi of Cluiger had a right to the tefti- 
niony of this woman. That being the cafe, zni neither 
the hufband nor wife being in any degree interefte^ in 
the event, the fimple queftion is — whether a woman is 
a competent witnefs to prove her marriage ? There are 
many cafes to that effe^} and it has always been the 
conftant pta6iice to call hufband and wife to prove that 
faa. Bull. N. P. 287. 

It would be a ftrange abfurdity indeed, if the event of 
a caufe were decided by the circumftance of calling this 
or that perfon firft, whether by accident or defign. It 
might be turned to very bad purpofes to encourage fiich 
a diftin£tion. Great inconveniencies would arife to third 
perfons, if they were to be ftruck out from receiving the 
benefit of another's teftimony by fuch means. The cir- 
cumftance is likely to occur frequently in the cafe of 
wills< In cafe of an indi£tment for bigamy, the firft 
wife's evidence is not admiflible, becaufe ic goes to charge 
her huft>and dire£l,ly i but hei'e nothing that the woman 
could fay could afic£l: her huft)and ; tio profecution could 
be grounded on her teftimony; neither was there any 
benefit to herfelf. And as to its being the duty of the 
juftices to commit the hufband in cafe of fuch evidence 
having been given, it is no ob}e£tion to third parties 
proving their Cafe, that the juftices may interfere in ano- 
ther fliapc. In the cafe pf Bestley, v. Cook, .where 
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Ih^ iufband's tcftimon^ was held to be inadmiitibldJ," h'6' 
Mras clearly interefted. One of the two cafes cited frorfi 
lord Raymond^ fedms indeed io fuppoft the obje£iion ; 
but that csrn have#fio weight, fof at any rate it is only aft 
Ofymion thrown oat at Nifi PriUsy lipon evidence which 
waif unneceflafily tendered ; for the fame fa6t was efla-^ 
bliflied afterwards by other means : arnd befides it is con* 
tradi£led by another cafe, where the fa£is Were Similar, 
decided the other way. As to the other objeftion, therfc 
IS no fiich rifl^ as that a pgrty may not call a fecond wit- 
nefs to contradift his fif 11. It is in every day's prac- 
ticei to do fo. Sometimes, faideed, where feveral wir^- 
nefTes have been called by one party^ who g^vc evidence 
againft him^ the judge will fignify his difapprobation to 
his calling any more ; btit it would be hard indeed, rf 
the rights of parties in a caufe were to depend upon the 
firft witnefs whom they happened to call- It would be 
an incitement to perjury, as fuch at witnefs wovrld be 
worth gaining at any rate. 

AsHURsf, J. There is no doubt, but that hirfbanci, 
iand wife may prove their own marriage on a queftion of 
fettlements. But this cafe refts upon particular circum- 
ftances* A marriage in faB had been proved with one 
Ayoman— -the queftion was, whether flie was the pauper's 
lawful wife ? then another woman was called to prove 
that fhe had been before married to him, and was in 
truth his lawful wife. That creates the doubt, \^hether 
U was competent to the wife to prove, that her hnfband 
had been twice married. Under thefe circumftancesj 
<he was not a competent witnefs to that purpcfe. It has 
been long eftablilhedj^ that the queftion of fettlement 
raifes no intereft in the parties whofe fettlement is in dif* 
pute, therefore the confideration of interefi is out of the 
rafe^ For though the evidence of the womart would 
have gone to ihew that her hulband was liable to main- 
tain her, yet that objeftion would have gone to her credit 
and not to her competency^ becaufc it would be of nof 
avail on any other trial. But the ground of her compe- 
tency arifes from a pririciple of public policy, which 
does not permit hufband and wife to give evidence that 
may aven tend to criminate each other. The obje£^ion y% 
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hot confined merely to cafes where the hnfband of wiAi 
are dire£kly accufed of any crime ; biit even in collateral 
cafes> if their evidence , tends tKat way, it fliall not be 
admitted. . Now here the. Wife, was called to contradi££ 
what her hufband had before fworn, and to prove hini 
guilty of perjury as well as bigamy, to that the tendency 
of her evidence was to charge hiip with two crimes. 
However, though what (he might then fweaf could not 
be given in evidence on a fubfequent trial for bigamy ; 
yet her evidence might lead to a charge for that crime» 
and caufe the hufband to be apprehended. In that point 
of view, therefore, her teftimony ought not to Jiave been 
received, becaufe it is an eftabliihed maidm, .that huf- 
band and wife fhall not give evidence to criminate eaich 
<>ther. , 

Thus far upon principle; — fiut befides the NJfi Prius 
cafe before, lord Holt feems to have great weight : for 
though there is the opinion of another judge the other 
way, yet the one decifion immediately follows thp others 
and being t^tween the fame parties, and upon the famei 
title, the firii might have become a matter of difcuffioti 
between the judges ; and probably on the fecond trialy 
Mr. juftice Uould would have ruled in the fame manner 
as lord Holt did. Upon tlie whole^ the objeAion is weii 
founded. , . . , 

Grose, J. In this cafe the wife was called profef- 
iedly for the purpofe of proving that her hufband was 
guilty of bigamy. The queftion is— whether fbe was a 
competent witnefs fo prove that fa£i. 

The diftindlion between competency and credit is by 
no means accurately fettled ; in many of the books the 
fiiade ijetween them is fo light, that the boundaries of 
cither can hardly be perceived. But in all the books 
which treat of evidence, there are certain technical rules 
laid down, which are highly beneficial to the public, and 
ought not to be departed from, l^ome of thele relate to 
hufband and wife : and we find the general rule as to 
them to be founded, not on the ground of intereji^ but 
6f policy ; by which it is eiiablifhed, that a wi^ ihall 
not be called to give teftimony in any degree to crimi- 
nate her hufband. Lord Hale fays, fhe fhall not be 

z called 



caAed even indlreBlj to criminate liim» and that rule 
ieems to have governed all the decifions frona that time 
to the prefent. Vide Rules. Ante 

The cafe in lord Raymond is very much in pointy It 
is not merely to he confidered one Nifi Prlus cafe con«i 
fradi£ted bj another. The report fhews, that the fecond 
caufe came on upon a new trial, for it fays, « the fame 
••'caufe*' caime on to be tried before Holt. Oh the firtt 
trial the queftion was confidered by Goulds juftice, on 
die ground of interefl^ and conGdering h merely in that 
light, he might have done right in over-raling it ? but 
the true and beft ground of o^£tion is not that of tnte-- 
r^f but is foon^d on the political inconvenience of 
caufing difientions hi families between hufband a^d wife y 
and fo it id put by lord Hale. In Hawkinses Pleas of the 
Crowft the objection is alfo confidered in the fame view, 
and my lord Hardxmche adopted it in the cafe before him. 
Since that time, in Bentlyy v^ Cook^ the determination of 
the three judges was on the broad ground of the public 
inconvenience, arifing from the admiifion of fuch tefti*- 
mony. Mr. Juftice Bullet doubted at firft in that cafe, 
becauie he thought there was no intereft in the party ; 
but on further confideration he gave into the opinion of 
die other judges, upon the general principle which go^ 
verned them, as it tended to prevent difientions in fa« 
milies. 

Then he applied the circumftances of this cafe to that 
principle, and concurring with Mr. juftice AJhurftyXh^ 
order of feflions was confirmed. 

David, v, Dinwoobt, Eaftery 32 Geo. ^^ B.Ri, feems 
completdy to fettle and conclude this queftion of com- 
petency; ' 

This was an a£tion by the executrix of a forviving 
truftee, under a marriage fettlement of J. Lewis, in 
Y780, by which certain houfhold goods, mentioned in a 
fchedule annexed to the deed, were fettled to the fole 
and feparate ufe of Lewises wife ; and it was brought 
againft the. defendant, flieriff of Monmouthjbirey to re- 
cover- back the value of fome of thofe articles which had 
been feized and fold by him, under an execution againft 
Lewis, 

At 
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At the trial, J^ Lewis ^Rras called as a witneCs, to 
prove the identity of the goods : the defendant's counfel 
obje£led to his co(npetencj, and it was faid that he was 
interefted ; to which it was anfweredy that he came to 
fpeak againft his interefti forthat if thefe goods, which 
had been feized, were not his own, and could not be 
taken to pay bis debt, he would he liable afterwards. 
Whereas, if they could be taken in execution, his debt 
would be difcharged. 

G.&osE, juftice, admitted the witnefs, but referyed the 
point. 

JdaiTj ferjeant, having obtained a rule to fliew caufe 
why the verdid for the piaintiflr (hould not be fet afide^ 
and a new trial had, — . 

Bower and Lane (hewed caufe againft it, arguing that 
the hufband was a competent witnefs in this caufe, be* 
caufe he was not interefted. The rule with regard to 
admitting hufbands and wives as witnefles, is accurately 
laid down in the law oi Nifi Prius, where it is faid, that 
hufband and wife cannot be admitted as witneiTes for 
each other, becaufe their interefls are abfolutely the fame; 
nor againft each other, becaufe contrary to the legal pdic^ 
cf marriage. BuIL.N. P. 286. 

This rule is warranted by the cafes. Broughton, v. 
Harpur^ 2 lord Raym. 752. Bentley^ v. Cooh^ cited in the 
King^ V. Cliviger, 2 Term. Rep, 265. Ante . went 
on the ground of intereji ; and I BrovmU 47. and the 
King^ V. Cliviger f 2 Term* Rep. 263. Ante . on the 
policy of marrifige. 

Then the only ground on which huft>ands and wives 
are rejeAcd, when fpeaking for each other is intereft, 
but here the intereft was the other way. And if' the 
ground of intereft be laid out of the cafe, it was not 
againft the policy of marriage to admit this huft)and; 
for this was an a£tion againft the {heriff, in which the 
wife's intereft does not appear at firft to be afFe£ted ; and 
if the court take notice of the fituation in which the 
hufband ftood, they muft fee that the intereil of the 
wife was fole and feparate from that of her hufband. In 
Williams f v. Johnfon^ to an aftion againft the daughter's 
hufband for weddtog clothes, the defence was, that the 

z 2 goods 



15^2 

gpod$ were fumiflied on the credit of the father; to 
prove which the mothier, who was prefent when the 
goods were bought, was called to charge her huiband^ 
and allowed, i Stra. 504. 

Lord Kenyon, chief juftice, ((topping Adair and 
Caldecott^ contra^) independently of the queftion of in- 
tereft, hufbands and wives are not admitted as witncflcs, 
either for or againft each other: from their being fq 
nearly CQnnedpd, they are fuppofed to have fuch a bia^ 
upon^ their minds, that they are not permitted to give' 
evidence pither for or againil each other. 

Bul;.er, juftice. It is now confidered a fettled prin- 
ciple of liw, that hufbands and wives cannot in any cafe 
be admitted as witneffes^ either for or againft each other. 
^tile abjhlute. ' '^ , 

I5ule t}}e iriftjb. 

But though a wife, in civil or in criminal cafes, canr 
not be received as a competent witnefs againft her hufr 
band, yet in a criminal cafe, where Jhe ' is the party^ 
grieved^ and on whofe perfon the crime is committed^ 
ihe is a competent witnefs againft her huft>and ; and of 
courfc her examinations may be received againft him ; 
and this rule is grounded on evident neceflity. Vide 
Rule 2. Ante 

As in the King, v. Mervin, lord Audley, earl of 
Gastlehaven, before the lords, April 16, 7 Car. i. 

There were three indidlments found at Salifbury, iu 
Wiltshire, againft the earl, before Hyde, C. J. B. R. 
Richardson, G. J. G. P. and Derham, B. juftices of 
aflize for that circuit, and fpecial commifljoners in that 
matter. Rufhw. Coll, vol. 2, p. 93 — loi. Hutt. 11 g. 

One indiftment was for a rape upon his own wife, the 
countefs of Cq/Hehaven^ by holding her by force, while 
one of his minions forcibly, and againft her will, had 
carnal knowledge of her : fo that he was indi£led as 
prefens auxiliam and confortans 4 and therefore a principal. 
The other two indiftments were for buggery with Laur 
rence Fitxp^atrlck^ his lordfiiip's footman. 

Previous 
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Previous to the trial, feveral queftlons were propofe4 
to the JUDGES, by fir Robert Heathy attorney-general^ 
among which was — "Whether the wife in this cafe, 
^* might be a witnefs againft her hufband for the rape ?** 
And the judges anfwered, " She might ; for (he wa^ 
'< the party wronged ; otherwife flic might be abufed. 
«< In like manner a villein (vaflal) might be a witnefg 
'* againft his lord in fuch cafes/* i State TrL Harg. 

387. • 

Lord AuDLEY, in his defence on trial, defircd " to 
'* be refolved, whether his wife Is to be allowed to be a 
^« competent witnefs againft him, or not?" And the 
judges, eight being prefent, refolve,* << That in civil cafes 
<* the wife may not \ but in a criminal cafe of this na- 
*^ ture, where the ^ife is the party grieved, and on 
^« whom the crime is committed, (he is to be admitted a 
'* witnefs againft her hufband.'* The countefs was ac- 
cordingly fworn, proved the perpetration of the rape, by 
the affiftanqc'of hej: loifd^ an4 he waa conviftcd and 
hanged. 

Hale appears tp confider this cafe as law, and cites it 
as a precedent, i Hale PL Cr. 301. Hutt. 116, In 
Mary Griggs cafe, the cafe of lord Audley is denied to 
be law. T. Raym. i. jirtte 

Baron Gilbert fays, in the cafe of lord Audlet^ 
where the hufband was charged to have aflifted to the 
rape of his wife, the wifd was allowed a witnefs, be- 
caufe it was a perfonal force done to her y and of fuch 
fecret violence, there could be no other proof but by the 
oath of his wife. But (on the whole) this piece of law 
hath fince been exploded, that in a perfonal wrong done 
to the wife, the wife may be evidence againft the huf- 
band, becaufe it may be improved to dreadful purpofes^ 
and mi|ft be caufe of implacable enmity, if the hufband 
chance to be acquitted. Gilt. Law of Evid, by Lofi, 253. 
T. Raym. i. 2 Keb. 403. pL 8. 

Loft cites a recent cafe in fupport of this opinion — 
a cafe fingular, and at leaft equally horrible and unnatu- 
ral as that of the earl of Cajilehaven. At the Summer 
affizes of Bury^ 17B4, the judge recommended in his 
charge, tliat a bill then before the grand jury (bould not 
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V found, if unfupported by any other evidence than the 
wife of the party charged c fince otherwife a caufe very 
peculiarly unfuitable to be brought, without cSk&f ht^ 
fore the public ear, would come to trial with a le^al ht^ 
ceffity of the prifoner being difcharged from the indi&« 
ment, for want^f evidences ^omfitent to go to^ the jury, 
Jbid. 

In this dire£lion there was a chafte and a moral po* 
jiicy — it was an unheard of crime. Among the ancient 
Romans, ther^ was no puni(bment for parricide^ the 
offence being confidered as an impoflibility, and the 
Engliih judge was right in fuppreffing the promulgar 
tion of an offence, which mod probably will never again 
fiiock the feelings of humanity. ^ . 

Blackstone fupports the opinion of the judges, in 
lord CafHehav€rC% cafe. After laying down the incompe« 
4ency of hulband jind wife in civil and criminal cafes, he 
fays, ^< but where the offence is dire£lly againft the per* 
<< fon of the wife, this rule has been ufually diipenfedl 
^ with»^ And he cites lord QaJiUhaveti^ cafe, i Omin 

So in the King, v. Aeir. Nlfi Prius. Trinity^ 1 1 Geo^ 
I. On an indictment againft the fauiband for an aflault 
upon his wife, lord Raymonp, chief juftice, alWwed 
her to be a good witnefs for the king ; and cited lord 
Audlefs cafe. | Stra. 633. 

And in the King, v. Doi^or Marriott^;. George, 
recorder of Dublin, (now baron) allowed the wife to 
give evidence of an affault and battery, committed on 
hi^r wheg alone in her chapaber, by her huiband. i792« 

Suit tje &vi:^^ 

In murder, the dying declarations of hufband or wife 
if in extfemiSf and confcious of approaching diffolution, 
inay be received in evidence : and after a mortal wound 
is given, the dying declaration is evidence, although the 
party did not cxprefs any apprehenfion of ipimediate 
Beath ; if the jury be of*^ opinion, from the circum- 
ftanpes pf the c^fc, that the d^peaf^fd muft have felt fucJi 

an 
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fill ^pptelieilfion. WoodcocVs cafe^ Leach Cn Cd. 3 Mditi 
563. Din^et's cafcj 638. P^ 

It ai^6ar$ alio to "be a legal rule, tliat tfaeetaminaition 
of a party murdered, whetlier huiband or wife, taken 
judicially by a m^gifttatCi purfuant to iht^utes efPbi'^ 
lip and Marj^ may be read in evidence againft bujbani 
or nvife^ And if not taken judicially — S^ery^ may it 
not be read as a dying declaration ? Vide the cafes cited ta 
the preceding rule. 

The affidavit of the ^ife is permitted to be read as 
evidence, on an application to the court of king's bench 
for ah information againft the huiband to take her away 
by force after articles of feparation, and ihe is after- 
wards a competent witnefs againft him on the trial ; for 
It would be ftraiige to permit her to be a witnefs to 
ground a profecntion upon, and not afterwards to be a 
witnefs on the trial* BulL N. P. 287. Lady LaHvley's 
cafe. , 

And in the KiMO, (at the profecutlon of lady Sr&ilTH^ 
more) v. Andrew Robinson Bowes« Eqfter^ 27 Geo. 3- 

Articles of the peace having been exhibited againft 
the defendant, by the counteis of StrathmorCf his wife^ 
he entered into fecuritv for his good behaviour for a 
twelvemonth* Soon after the expiration of the time, 
the defendant, with others, carried ofF his wife by force 
and confined her, (be was brought up by habeas corpus^ 
exhibited frefh articles of the peace againft her hufband^ 
and he was not only held to bail himfelf in io,ooo/. and 
two fureties of 5000/. each, but an inftemation was 
granted againft him, on which he was tried, convifled^ 
and puni&ed, by fine and fevere imprifonment. i Term. 
Repu 69 S. Vide Lord Ferraris cafe, i Burr. 635. Same 
point. 



A fviff may give evidencfc againft a prifoner, aJthodgli 
flic entertain a hope, that the. convi£lion of^fuch" prr- 
foner will tend to procure the pardon of her hufband^* 
previoufly convifted of felony ; for this influence only 
afiefls her tredit^ and not her competency. 

As in the King, «;. Marg. CaroL. Ruditj Old-Baileys 
December fejjionsy 1775, before Aston, J. Borland, &. 
and Glynn, fefjeant and recorder^ oh art indi£^ment for 
fbrgery. 

Henrietta Alice Perreau^ the wife of Robert Perrequ^ 
who was then under fentence of death, for having felo^ 
nioufly uttered a bond knowing it to be forged, was pra^ 
duced as a witnefs for the crown. 

She Ivas fvvorh on the voire di^e, 

Davy, ferjeant, of counfel for the {)rifoner, aited hef 
«< Whedier flie did not apprehend that Mrs. Rudd^s coili 
•« vi£tion ^ould contribute to procure her hufband'rf 
" pardon ?" to which fhe arifwered, " If Mrs. Rudd id 
<* found guilty, I fuppofe it will. I hope it fnay be thef 
** means of procuring Mr. P^rreat/s pardon." 

jDflvy fubmitted ttf the court, fliatMts. Pefreau w^i 
not a competent witnefs, after having told the court ttt^' 
Hoped the conviction of the prifoner might be the means 
of obtaining her hufband's pardon. No perfon can be st 
witnefs in any tivil aftion or criminal profetution, whq 
is interefted in the ^veht of the fuit. A perfon wbpf<^ 
bond or note is forged~flia,ll not be admitted to prove it at 
forged inftrument, if in cbnfequence of his tefiimony, 
the validity of the inftrunlents may be any way afie^cd 
by the convi£lion of the defendant. If Robert Perreau , 
i*ras a co-defendant with Mrs. Ruddy Mrs. Perreau could 
not be admitted to give teftimony : for the wife is not 
competent to give evidence for her hufband or the ca* 
defendant of her hufband. Vide Rule 4. Ante * 

Cowper, (Thomas) fame fide. The law requires that 
every witnefs (hall be totally indifferent as to the event 
of the caufe. When a witnefs conceives himfelf mtc^ 
retted in the event of a profecution, though miftalen, 
his itiere im{\gitiation of being interefted, is as ftrong an 

obje<Sioa 
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fanjeftion to nis competency as if he had beeii really ihi 
terefted therein. For the wifdoni of the law Jinxioufly 
endeavours to. exclude every wicnefs who has the leaft 
bias on bis mind, firoih whatJToever foutc^ that bias may 
fpring ; dnd to retider a viritnefs fiiperior to all obje£lion^ 
}ie muft be totally ihdifierent upon the fubjeA on which 
he is about to be examined, and altdgether difihterefted 
in the eVent of the j^rofectition. The bia9 on the mind 
of a wife in favour of hct hufbandj or a hufband in fsU 
vour of a wife, is the iiroiigeft the law takes notice of ; 
and for Mrs; Petredu not to be imprefTed by that bias } 
not to \}t warped by the ties 6f conjugal affe£tion \ not 
to come ijtrith more folicit\ide and anxious wilhes for her 
hufband, thaii for the prifoner^ i^duld be almoft criminal 
apathy. Whether her conce|^tloh or hope, that the con- 
vi<aibri of Mrs. kudd will (contribute to her hufband'd 
pardon, be well or ill founded, will not alter the cafe ail 
iota : (he has declared it is het opinion, that her huf- 
band^s innocence will appear iri confequence of Mrs. 
Rudd^s cdnvi^ion^ and diat {he ho^s his pardon will be 
the coniequencei tt is then throUgh this medium of Mrs; 
Ferreaiii teftimohy, which is to contribute to the con- 
vi£iion of Mrs; Rudd, that hef hiifband's lifd is to be 
ifaved-^-aiid if that is not a clear, a decifive, and a pofi& 
tive intereft, it is impoi&ble to define What a pofitiv^ 
intereft is. tf upoh the trial, wheii it was an equal 
chance whether he i^ould 6t would not be under fentence 
of death, his ^ik could hot be a Witnefs for him, is he^ 
Ivhen iindei* feiitence of deaths to be refcued.froni that 
UnfottUnat^ iituation by het teilimony ? does the influ- 
ience ceafe aiid become an bbje£i:ion to heir credit only ? 
and ndt to her competeHcy P In civil cafes, if an objeftion 
be taken to a witnefsj who only imagines he has an in- 
tereii, though he really has none, fuch objedipn is in* 
Variably allowed to prevail. If a matter, in defending 
his fervant, imagines that, in point of honour^ he ought 
to pay his coils, his teflimohy is rejected. Mr. Ce^ivper 
cited another cale, and concluded in the words of lord 
MAtrsFiELD", << it id not the office of courts of law to 
*< confider how far the minds of men may be capable o£ 
^' tefiiling temptation, but to take the mod anxious 

A A " care 



<^ care that they (hall not be expofed to any itmpUtioA 
*« at all." 

LutaSi for the crown, faid, the argument ufed went 
to Oiew the degree 6f tredit^ rather than to deftroy'the 
competency of the witnefs: If the dodlrine of incompe- 
tencf^eValled to th|^ extent contended for, it would be 
impbffible to convift on any trimc, or any certahity of 
guilt. . It would render incompetent evety perfon robbed 
cxpcding a reftor^tibri of property ; every ptofecutof 
intitled to a reward deprehding oh convi6iiorn ; but nd 
objeflion cati be made on that ground. An aiccdmplice 
not fuffc of his pardon, yet hope it he mud, and yet 
fuch atcomplice is a compet^t witnefs. The intereft of 
a witnefs to faifc incompetency, iftuft be a dire£k and 
immediate intereft ; ^nd that intereft maft erift and ap- 
pear clearly before the tompeteiity of a witnefs can: bd 
deftroyed; 

Court. The reafon affigned by Mrs. Perireau for hti 
hope, that thcj conviftion of the priforier might tend td 
procure her huft)aiid's pardon, appears to be fubftantiall^ 
founded on an idea that fuch fadls may appear in evi- 
dence 6n the trial, as will fhew that het htiifoahd isi inno-^ 
cent, and induce the crown to extend its mercy to him. 
She apprehends th^t Mrs. RudiPs guilt will be mani-^ 
fefted : but it does not follow, that if the jury (hould be ^ 
of opinion that Mrs. Rudd is guilty of the prefent charge^ 
Robert Perreau muft be innocent of the charge of which' 
he his been convifted ; or that her conviftton Will (d 
foften the completion of his guilt, ^s necefla'rily to in« 
duce the crown to patdon him ; ind thetefor^ the hopcf 
flie has exprefled, is riot fufEcient to render her ain in- 
competent witnefs ; for the bond, fot the uttering of 
which Robert Perreau Wai convi6l:ed, is not the famd 
bond f6r the forging of which Mrs^ Rudd is to be no# 
tried. 

The obfervatidn, that if Robirt Perreau were i, tbdfc-fc 
fendant with the prifoner, Mrs. Perreau^s evidence ^ottld 
be inadmiflible, is well-founded, for a wife cantiot du- 
reEliy^ nor wdireBly^ give evidence either for or againft 
her hufband ; but it does not apply to the prefent cafe* 
Vide Ante 

The 
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The cafefi put by Mr. Lucas are appofitc to the prcfent 
cafe. The accomplice hopes for mercy, yet notwith- 
(landing his diifclofure, he may l^e ii)di£}ed and con« 
V idled. In profecutions where ther^ are rewards, a wit- 
yiefs expelling the reward, pp convi(9:ion, may be con^ 
fidered interefled in thp event of the caufe, yet he is 
competent. So are criminals, adn^itted under the fta- 
tutes of king William ^nid gueeji u^^w, becaufe they are 
not intitled, unlefs they convifi. It would be againfl 
^e rules an4 principles of law, if f^ch perfons by giving 
their teftimony, were confidpr.ed as intereftcd in the event 
of the profecution. They are in the fame fituation, ir^ 
appearance, who, although they do not convid, are in- 
titled tp ^ pardon. But the cafe of a profecutor, de- 
claring that he hoped by the convi£lion of a prifoner to 
obtain rpftitution of his property, is precifely parallel toi 
^nd decifive of the prefent point, Whatever therefor^ 
Mrs. Perreau^ hopes mav be, yet as fhe fatisfying of 
them does not neceifarily lollow upon the conviction oi 
Mrs. Ritddf the court is of opinion, that (lie cannot be 
confidered a^ interefled in the event of the profecution, 
ib as tp exclude her from giving her teftimony therein ; 
fjor that although the objeftion goc? very ftrongly to af- 
fe£l: her credit^ of wbipb the pjifoner will have all the 
advantage, it leaves her compete?icy undeftroyed. 

Mrs. Ferreau was examined — Mrs. i?wrf<c/was acquitted j 
the jury bringing in .their verdict « according to the 
•* evidence before us — Nol Gniltj.^^ Leach Cn Ca. 
7, Edit. 1 10. 3 Edit. 133. 

fiufe tl)e 3Eent!)* 

But though a wife de jure cannot 1* a witncfs for or 
againft her hufband, yet a wife de faBp may. 

As if a woman be taken away by JForce and married^ 
ihe may be a witncfs againft her hufband, indi£led on 
the (^atute agaiqft the ftealing of vyomen, for a contraft . 
obtained by fgrce, hath no obligation in law. ^.v vi 
injufla non oritur contra^us. Gilh. La. Evid. by Loft^ 254. 
2 Hawk. P. Cr. Ca. Vide Stat. 3 Hen. 7. ca. 2. ^imio 
I486, 

41 A 2 Blackstone 
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BtACKSTOME afligns another reafon f^or thi3 rule. In 
this cafe he fays, the woman can \yith no propriety be 
reckoned his wife, hecaufe ^ main ingredient, her confeni 
was wanting to the contra£l : ^nd alfo there iq another 
fnaxim of law, that no man (hall tal^e advantage of his; 
own wrong, which thp ravifher here would do, if by 
forcibly marrying a woman, hp could prevent her froni 
being a witnefs, who is perh^ips the only witnefs to tha^ 
very fafl, i Cornm, 444* 

As in the King, v. lady Fulwood, and others^ Mich. 
113 Car, \.B.k, indifted on flat. 3 Henrys ca. %. Sa|iau 
CoxE, the heirefs, who was carried away, gave evidence 
againft ^og^ Fuhuood^ who had married her by durefs^ 
which the court ponftrued to amount to force, and die 
defendant was found guilty. Cro, Car. 482, 488, 489. 

So in the Kikg, v. Brown, Trinity^ 25 Car^ 2. 
the fame point was refolved by all the judges pf the 
king's trench, for thefe reafons^ 

Firjii becaufe otherwife the ftatute would be vain an4 
ufclefs, fpr p6fl5biy all that were prefent were of the 
pfi^nder^s confederacy. $fcondfy, thp marriage, thougl^ 
a marriages de fa^o, yet, if it were eflfefted by a (X>nti- 
nued afl: of forqe, was not a marriage de Jure, for it 
was difTolvable by divorce, unlefs ratified by a fubfequent 
free cohabjitation. Thirdly^ and principally i)ecaufe it 
was flagrante crimine ; for the child was taken away upon 
the Thurfday^ married the friday^ and feized by the 
guardian the next day, before they had lain together, and 
the force was all that while continuing upon her. 
Fourthly^ there were other witnefTesi, that proyed the 
firfi taking away by force againft the child'§ will, thpugh 
there were no witnefles to prove the xnarriage forcibly 
but herfelfy who exprefsly fwpre that fhe D^a^ married 
againft her will \ upon all which circumftance$ i^ wa^ 
ruled, that fhe fhould he examined in evidence, ai)d the 
credibility of her teftimpny left to the jury. But, moft 
were of ppinion, that had fhe live4 with him any cohfi- 
derabie time, and affented to the marriage by a free co^ 
habitation, fhe fhould not have been admitted ^^ a witr 
nefs againft her hufband. The prifoner was conyi£ledi 
had judgment of death, and was executed, i HtJe P. 



i8t 

C 301, 30I. I Vent. 143. 3 Keh. 193. 5 St. Tr. 
(Harg.) 6, 8. 

But in the cafe of Perry, on an indiflment for a fot- 
cible marriage, the wife was admitted a witnefs for he? 
hulband, to prove that the elopement and marriage were 
yolunt?iry and not forced, Bri/fol ajf^v^s^ 1794. 

iftule tie <gtebent!)* 

In the eafe of high treafon the wife is admitted as ev!» 
dence againft her hufband, becai^fe this is for the public 
fafety, which is to be preferred before the intereft or 
peace of private families; and the ties of allegiance are 
more obligatory than any r^latipn whatever, Qilb. La^ 
of Evtd. by Loft^ 252. 

Cart Jitnt paretrteSf cart liberty propinquif amiliaref ; om^ 
nes omnium caritatutes patfia una complexa efl : pro qua qtsis 
tonti^ dubitet mortem oppetere Ji ei fa pr4)J^t^ru^ t pf g^tf, 
£d. Davis, 17. 

But the wife is not bound to difcoyer her hufband^n 
treafon, though the fon is. Broivnh 47. 

In the cafe of Mart Grigqs, tbe above rule i$ {stid 
down. 3". Raym. i. jinte 

So in Akneslby, v. the earl of Anglesey. Excheq, 
Ireland, 1 7 GeQ. 2. It is faid, the only inftance wherein 
a wife can be examined againft her bulban^ is in high 
treafon. 1 1 St. Tr. 40a. in note. 

Note. In the refearches I have made I have not dif? 
covered any trial for treafon, where the wife was cxa- 
inined as a witnefs againft her huft>and, on a charge of 
high tres^fon. M, Sec Ofnichund^ v. Barker. Anfe 

]fiu(e tJje ^toelftfj* 

All relations, except huft>and and wife, as parental, 
children, &c. are competent to give evidence againft 
each other. Co. Jjitt. 6. 

And dreadful as the idea is, yet even in capital cafes, 
a parent may be called on to give evidence againil a 
child, a child againft a parent^ or ^children of £e fame 
Darents againft each other i 

Penchelf, 
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ford Raymond, This was an iiTue out of chancery, tq 
try whether the plaintiff vas heir tp T, 0. The ma?^ 
liage ^nd birth being admitted^ by or/der, the mother 
was cabled on to prove that her hufban4 bad aqcefs tQ 
\itv. 2 Stra. gig. 3 P. JViUs, 27(}, 

So in LoMAXy V. LoMAX, before lord Hardwicke, 
the mojhef , as ^ wjfnefs for her child, was admitted tQ 
prove her m^rrjagc. Bull, N. P» 287, 

And p w jejedtinent againfl: Sarab Brotdie^ at Herefdrd, 
WRiCHT, J. aidmftted the fatlier tp prpye the daughter 
legitimate, her title being ^s heir tp her mother. Ibid. 

So in the Kinq, v. the Mayo^ an4 ^uacp^sEs of 
Oakhamptoti^ Trinity^ 25 and 26 Geo. 2* 175?. Manda- 
anus to admit J. Status to his freedpm, as being the eldr 
eft fon of a freeman. The queftion was, whether the 
father ^^as an admiffibk witnefs to prove a cuftom in the 
corporation in favour pf hi? fon, 

Lee, C. J. The perfon to whom the remainder of 
au ciftate is, after the determination of a particular ef« 
fate, limitted by will, cannot be admitted to prove th^ 
jjriM, becaufe he has, although ij: be remotf , a vetted 
^ntereft in the matter in queftion. But it hath been alr 
ways holden, that the fon of th^ perfon to whom the 
particular eftate is devifed by will, may l^e permitted tp 
prove the will, becaufe although h$: may b§ under a bias^ 
he has not a vetted intereft in the qyeftipn. 

Mere relationlhip, hoi«r PPar foeyer the relation may 
be, does not go to the a^mpetenciy of a witnefs, unlef^ 
there be a vefled intereji in thf; matter in quettion. The 
bias which the father is pr^fuQicd to be upder, in giving 
teftimony in favour of his fon, does certainly go to his 
trtdtt : but a father is in all cafes a competent witnefs for 
his fon, if he have not a vetted intereft in queftion. 

} W^lf' 332. ^yer/^S' S.C. 

Note. Among the many crown profecutions pre* 
duced by the rebellion in Ireland, 1798, there was not 
am inttance where ^ny near relation was called upon as a 
witne/s, to give evidence on the part of the profecution ; 
but on the part of the prifoners, relatives in every dcr 
gree, father, mother, brother, fitters, &c. were pro- 
duced 
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(itixttd by the prifoners^ and examined without obje£t!oif 
to their competency. 

fcHAPTEll XVn. 

(y tid admiffiofi of AppttyoerS las tvitneffes for the cro^vn / 
land of Accomplices^ and the credit due to their evidertcti 
nvheH examined on tn^iaL 

TO underftand the rules of fevidencd which apply to 
tu:complices^ it is neceffary firft to be Acquainted with the 
ftntient law refpeding approvers. 

Apj^rover, or PhoVer, approbatury is one that con- 
fefling felony committed by himfelf^ appealeth, or accu-^ 
feth others to be guilty of the fame crime* He is called 
approver in this fenie> becaufe he mud prove what he 
hath alledged ) and that proof was antiently by battle^ 
or the country, at the eledion of him appealed or ac- 
cufed^ who is called the appellee. The form of the accu-* 
fation is in Cromp. Jtift. 250. Vide alfo, BraSf. lib. 3* 
Staunf PL Cf. 52* 

A particeps crimirtis catinot be admitted as an approver 
until he is indicted. If a perfon indided /or treafoa of 
felony, not difabled to accufe, upon his arraignment, 
before any plea pleaded, and before competent judges, 
confefleth the indidlment and takes an oath to reveal all 
treafofts. and felonies that he knoweth of, and therefore 
prays a coroner to enter his appeal or accufation againft 
fhofe that are partners in the indictment, fuch a one is 
an approver. 3 Infi. 129. i Hale PL Cr. 192. 

1 his law of approvement being (till in force, and the 
ufagif of admitting accomplices being analogous to it ; 
does it not appear that an accomplice, after indi£tment 
found, and before plea pleaded, may be admitted a wit* 
nefs on the part of the crown ? Hale touches on the 
fubjed, the party, he fays, that is the witnefs, is never 
indicted, becaufe that doth much weaken his teftimony* 
but pofTibly not wholly take away his teftimony. i Hale 
PL Cr. 305. 

Sir 
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umocent of that hSt ; flie was committed to Newgate 
oh warrant of the juftices of gaol delivery, to annrer 
fuch matters as ihould be objected againft her^ touching 
the laft felony iand forgery. A detainer was afterwiiurds 
lodged upon ner on the oath of fir Thomas FranklamL 

Under thefd circumftances, (he obtained a tfaieas 
corpus to the court of king's bench, with a view to be 
admitted to bail, and the above commitments were re- 
turned to the court. 

Wallace^ Lucas ^ and tiowarth^ ihewed caufe againft. 
admitting her to bail, on two points : Ftrfi^ that juftices 
of the peace have no power to admit an accomplice in 
forgery a witnefs for the crown, forgery not being one 
of the oflFences mentioned in the ftatutes of king WU^ 
Uatn the third and queen Anne* Vide the Jlaiuies. 
Ante 

Secondly^ that fuppofing forgery were an offence with- 
in thofe ftatutes, yet the confefTion of the defendant had 
gone no further than one bond, and was filent as to two 
others, and as fhe had hot complied with the condition 
whieh the ftatute impofes, of making a full difclofure 
and difcovery of all flie knew^ ftie was not intitled to any 
favour or protedion in refpe£l of the other two bonds* 

Davenport^ for the defendant, contended, that as (he 
had been admitted an evidence for the crown by the juf- 
tices of the peace, and had under the faith and confi- 
dence of that admiflion, made a difclofure of the fa&s 
fhe was acquainted with, it Would be a breach of public 
faith to deprive her of the benefit fhe was thereby led to 
expeft. 

Lord Mansfii^ld, in ftating the opinion of the court 
on the above point, faid — A third ground which has 
been urged in fupport of the prefent application is this» 
that the prifoner has been drawn in by promifes and af- 
furances t6 anfwer to an examination, and to fwear to it 
on oath, which fhe would not have done, but from a 
confidence that thofe promifes and aflurances would have 
been kept and performed. 

The inftance has frequently happened, of perfons 
having made confefGons under threats or promifes : the 
cohfeqiience as frequently has been, that fuch examina- 
tion 
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tton and confeffions have net been made ufe of againQ; 
them on their trial. But it has been urged^ that the pri-r 
foner in this cafe is an accomplice who has besen admitted 
to give evidence, and that (he has alreadjr given evidenee^. 
and is further ready to give evidence to <:onvi£l her 
partners in this bufinefs y and that fhe is therefore inti- 
tled by law, to the king's pardon, and to a pardon which 
would operate jn bar to her own crime. If flbe had fuchi 
a right,- we fhould be bound ex debito juftitia to bail her. 
If fhe had not fuch legal right, but yet came under cir- 
cumftanccs fufficient to warrant the court in faying, that 
(he had a title of recpmmendatipn tp the king for a par- 
don, we (hould bail her for the purpofe pf giving her an 
opportunity of applying for fuch pardon. 

There are three ways in law and praftice which giv^ 
accomplices a right to a pardon ; and there is one mode 
which intitl^s them to a recommendation tp the king's 
mercy. 

The three legal ways are, jfirjlj in the cafe of approve*, 
mentf which ftill remains part of the common law, 
though by long difcontinuance the pra£lice of admitting^ 
perfons to be approvers, is now grown into difufe ; fe-^ 
cond/y, the cafe of perfons who come within the ftatutes 
of king William and queen Anne ; and thirdly^ the cafe 
of perfons to whom the king has, by fpecial proclam^ 
tion in the Gazette, or o^herwife, promifec^ his paidbn* 
Vide Black/, above dted. 

Approvers have a right to a pardon ; perfons within 
the ftatutes of king William and queen Anne have a right 
to a pardon, and in all thofe caies the ^ourt will bail 
them, in order to give them an opportunity of applying 
for a pardon. 

There is befide a prance which indeed does not give a 
legal right \ that is where accomplices having made a 
full and fair confef&on of the whole truth, one in con- 
fequence thereof admitted evidence for the crown, and 
that evidence is afterwards made ufe of to cpnvift the 
Other offenders. If in that cafe they aft fairly and openly, 
and difcover the whole truth, though they are not inti« 
tied 2^ rigit to a pardon, yet the ufage, the lenity, and 
the practice of the court is, to flop the profecution 
BB 2 againd 
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ftgatnft them, ^nd they have an equitable tit^e to a fe« 
f:ommendation p the king's mercy, 

The.ftatutes of William 2^nd jinnf are to be hid cut 
of the cafe : jfir/lf becaufe they are confined to the difT 
Covery of particular ofienpes only, of which forgerj is 
|iot one ; fecondly^ becaufe they relate only to perfon^ 
who are iiot at large; befides which, to intitk them- 
felves to a pardon, thev muft a£^ually conviEi two o^en? 
ders at leaft ; for if their confeiSon be fuch on their 
trial as to give no credit to, they are liable to profecu- 
tion. Prpmifes of pardon from the crowi^, by procla-> 
mation, are alfo foreign to the prefent cafe. 

Theris remains only therefore the equitable pradice^ 
which give§ a title to recopimendation to the mercy o£ 
the crown. 

The laiw of approvement (in analogy, to which this 
other practice has been adopted) and fo n^pdelled as to. 
be received with more latitude, is ftill in force, and very 
fsaterial. 

A perfon dcfiring to be an approver, n^uft be one in-. 
^iBed of the ogence, and in ct^ody on that indi£^ment ; 
he muft confefs liimfelf guilty of the offence, and defire 
to accufe his accopipllces : he muft likewife upon oath 
difcover, not only the particular offenpe fo^ which he is^ 
indided, but all treqfons and felonies which hp knows oi\ 
and after all this it is in thp difcretion of the court, whcr 
ther they will affign him a coroner, and admit him to be - 
an approver or not \ for if on this confefUon it appears, 
that he is a principal^ and tempted the others, the court 
may refufe and reje£l him as an approver, i Haw* i\ 
C. ca. Fitzh. Cor. 50, 25 1, 441. 

"VV^hpn he is admitted as fuch, it muft appear that what 
he has difcovered is true, and tha,t he has difcpvere4 the 
whole truth* 10 Co, 'j6. 

For this purpofe the coroner puts his appeal into fprm^ 
and when the prifoner returns into court, he muft repeal 
his appeal, without any help from the cpurt, or from 
any bye-ftander. And the law is fo nice, that if he. 
vary in a Jingle circumftance.^ the whole fall^ to the ground]^ 
and he is condemned tp be hanged : if he fail in the. 
colour of a horfe^ pr in qircumftances pf time, fo ri^orouai 

is 
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is the law, that he is condemned to be hanged; nmch 
more if he fall in efTentials, The fame confequences 
follow, if he do not difcoyer the ivhole truth : and in all 
thofe cafes the approver is Gonvi&ed on his own con* 
fcflion. 2 Hale P. C. 226, to 236. Staunf P. C. lib. 2. 
fa. 52. to ca. 58. 2. Hawk. PI. Cr. ca. 24. 3 I»fi, 129, 

A further rigorous circumftance is, that it is necef- 
lary to the approver's own faf^ty, thjtt the jury (hould 
believe him, for if the partners in his prime are not con- 
vifted, the approver himfelf is executed. 

Great inconvenience arofe out of this praftice of ap* 
provement. No doubt, if it was not abfolutely nccet 
faty for the execution of the law againft notorious ofFen- 
ders, that accomplices ihould be received as witncflcs^ 
the pra£iice is liable to many objed^ions ; and though 
under this praftice they are clearly competent witnefieSf 
their lingle teftiipony alone is feldom of fufficient weight 
with a jury to convi£): th^ oiFender, it being £0 ftrong ^ 
temptation fo a man to oomn^it perjury, if b^ apcufing 
another he can efcape himfelf. 

Let us fee what has <;ome in the room of this prac-n 
tice of approvement \ a kin4 of hope^ that accomplices, 
who behave fairly, and difclofe the whole truth, and 
bring others to juftice, {hould themfelves efcape puniflw 
ment and be pardoi^ed. This is in the nature of a re« 
commendation of merc^. But no authority is given to 
a juftice of the peace to pardon an ofiendcr, and to tell 
him he fhall be a witnefs againft others. The accom-. 
plice is not aflured of his pardon, but gives his evidence 
in vinculiSi in cuftody : and it depends on the title he 
has from his behaviour, yrhether he (hall be pardoned or 
executed. A juftice has no authority to kXtOt whom he 
pleafes, to pardon or profecute, and the profecutor him- 
'felf has even a lefs power, or nether pretence to itltSt^ 
than even the juftice of peace. 

It refts therefore on ufage^ and on the offender's own 
good behaviour, whether he~ (hall be profecuted or not. 
Aiid if in a proper cafe, an application was to be made 
to this court, by an accomplice to be bailed, that is of a 
perfbn properly within the ufage, and who^has fully 
^prnpUedwith the reqmfite ^onditiQns^ I (hould have^ 
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no diiHcuIty In bailing him^ in order that he might ap^jf 
for the king's pardon, 

Thefe he confidered the general rules, but the prifoner 
not having made a full and fair difclofure, which woulcf 
have intitled her to a recommendation to mercy, ihe wa9 
remanded. Leach. Cr. Ca. 3 £dit. 133 to 145. 

At the Old-Bailey^ Septen^r fejftons^ I775> Mrs* Rudd 
was put on her trial, oh an indiftment for forgery, be* 
fore GouLi>and Ashurst, J's. and Hotham, B, when 
the fame points was made and argued, and the courfi 
difiering in opinion, (he was remanded until the quef- 
tion ihoqld bo determined by the twelve judges. 

In December fejftons {he was again put to the bar, when 
Aston, J. informed her, it was the opinion of nine of 
the judges that (he ought to be tried, and flie was tried 
and acquitted. Vide^ the reafons at large. Leach Cr^ 
Ca. 147. 

From the above decifion, and the reafon OQ ^hich i^ 
I3 grounded, refult tl^e following rules ; 

An approver^ though he has confeiTed himfelf a feton^i 
and of courfe infamous, and though liable to be hanged 
for the crime he confeiTes if he fails to convi^l the 
appellee, but certain of a pardon if he fucceedsj is notr 
withftanding a competent Ayitnefs, 

ifjule tbe Second. 

The confejlm of ^n accomplice in trcafon or filony^ that 
. he has been guilty of the crime charged upon the pri-j 
foner, by a£ling as an accomplice with him, is no objec* 
tjon to his competency as a witnefs, if he has not been 
indifted, but goes merely to his credit, a Hawk. P. C. 
ca» 46. 

As in the c^fe pf Thomas Howard, duke of Nor- 
folk, for high treafon^ before the Lords, 14 Eliz. 1571. 
His grace objefled to one Barker^ whom he afferted had 
confeffed himfelf a traitor from fear ; and added, that 
ivitncffcs muft be freemen, not traitors, neither out^ 

hwcd 
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lawed nor attainted. But Barker "Wzs examined^ though 
confefTing himfelf an accomplice^ he not having been 
outlawed, attainted or indided^ i St. Tr. 113. Vide 
^nte • S. C. 

In Christopher Love's ca{c for high treafon, before 
the higi court of ju/iicey under the commpnwealth of Eng- 
land. 3 Car. 2. Anno 165 1. 

Mr. Love, in his defence, objeded to the competency 
of feveral of the witnefles prcxluced s^gainft him. He 
urged an incompetency as to their quality. They were 
not only perfons accufed of treafon, and fo not to be 
believed, but they had made an open donfeflicfn of that 
which was treafon, by an a£b of the (then) government, 
and fo were not hgaies tejies. They had done that«by 
open confeflion which was equivalent to a conviftion,: 
and therefore he Aibmitted to the difcretion of the court 
whether they were competent witnefles^ 

Sir Thomas Witherington^ fecond counlel for the conf- 
monwealth, anfwered. The exceptions to the witneffes 
are, firji^ That they were not prohi teftes to* legales. &- 
condlyy That they were participes criminis ; and that is in-^ 
eluded in the other. The witneffes produced againft him 
are legales teftes^ they are competent and fufficient. Mr. 
Love did objeft that they confefled themfclves guilty of 
the fame crimes, and fo their confeffion is upon the 
matter a conviction, and being convided of the crimes 
in which they are witneiTes againit him, they are not 
competent to give evidence. 

The common law fays, if a man be accufed of high 
treafon, indidled of high treafon, and will confefs the 
indidment and become an approver, yet he may be a 
witnefs againft all thofe parties guilty of the fame trea- 
fons with himfelf ; he is participes criminis with them, and 
they with him •, and yet the man thus becoming an ap- 
prover, will at common law be a legal good witnefs 
againft them. Poftea. 

An approver can only approve ; that is, when a man 
is indicted of high treafon, . and other his accomplices 
with him, and he upon the indiftment fays it is true, 
and then defires he may have fomething affighed to him, . 
and then he accufes fuch and fuch perfons of the fame 

crimes ; 



etitties ) in this cafe this man, after he hath confi^flcd- 
the indi6iment, and takes his corporal oath to reveal all 
treafons he knows in the indifibment (for he can accufe 
no further) after this is done he fliali be a witnefs : he is 
a witnefs againft thofe with whom he is particeps crhnims; 
and it is oi merit and juftice that he fhall be pardoned 
his Hfe« That ihews the reafon, that even a man after 
indi£tment and confeffion, yet being an approver, fliall 
be an accufer of thofe that were particeps crimim^ with 
him, atid a good Witnefs. The reafon of that goes to 
this cafe, for although thefe tnen had a hand in the famcr 
plot atid defigii with him (Mr. Love) and have confeifed, 
and did confefs it upon evidence, that they wcfe thert 
prefent and did many things, yet they are clear^ confpe- 
tent, and good witnefies, and it is no obje£tion againft 
them that they are partidpes criminis. Vide, HaU P. C* 
303. Mr3. Rudd^s cafe, lord Mansfield's argument* 
Ante « 

If the law were otherwlfe* it Were impoflibie to prove? 
many offences ; for many offences cannot be proved but 
by fome men that bad a hand in them. In an ordinary 
cafe of an a£lion of trefpafs and falfe imprifonment, if 
three men are guilty of it, it is a ufual thing in 
courts of juilice to admit one of them as a witnefs. 
True, they are not parties In the aftion, and fo may be 
witncffes : fot thefe things may be fo fecretly done omer-* 
wife, that their treafons could never be revealed to te* 
cover againft the prifoner. 

The earl of Cajilebaven was accufed of a very grievouflf 
faft ; the witneffes that came againft him were his own 
tnenial fervar.ts, and were partidpes criminis in the very 
fame fa£l ; and thefe men by the opinion of the judges, 
were competent witneffes. He Was arraigned, indifted, 
and coiivi£ted, and fuffered death; and one of thefe 
perfons was afterwards hanged for the fame offence, 
which fliews they were clear and good witneffes. 

It is faid they were not probi teftes. They are! probi 
tefies, et honefli too : for in cafe of an approver, that man 
that accufes his brethren upon the fame treafon, of merit 
and juftice die king ought to grant him his pardon 5 for 
they that difcover the traitors againft the commonwealth, 

are 



are certainiy froln tefteSf and thU b no obieAi6n apinfl: 
them in that, but as tefore thc^ ^htrt kgalei t^u i^ 
they are prM tejiesi and gdod and competent lb tm* 
Cafe. . . 

Mr. tiale (afterward fir MatfBinb Hole J being aflSgned 
bf counfel for the prifoher, obferved on this j>oint, the 
cafe that is piit concerning ah approvet cbxiies not tb tho 
bueftion ; for chough it is true ah approver at cominoik 
law might be an accufer, yet we are hot how upon a 
proceeding of the cohimon law, when we talk of wit* 
nefles ho^, btit we are Upoh a proceeding how fat forth 
Warranted for the witneiTes, by the ftatute of the i and 
5 of Edw^ 6. So thilt what id faid cohcernlng an ap« 
prover comes hot tb this queftion ; he that niay be a 
competent witnefs at common law, he is not a competent 
witnefs upon thofe, fiatiitesi for the words t>f the ftatute 
are exprefsly^ **Tiai Bejbail Be a tdwful and fufiein^ 
<< nvitnefsP And if fo be, that fuch a cafe were now» 
it id not tb fample this cafe that is before yoh with the 
tafe of ah approver^ tirhich is a bare accufation at corn- 
hupn laW| and where the jiity like wife are to hate othet 
evidence ( for either the defendant may wage his battle 
or put himfeif iipoh his country i and then it is at the 
plcafute of the jury whether they will believe the ap- 
prover or ho : but die a£i hath made an alteration in the 
Common lawj in corroboration of this opinion, x Hak 
P. C. 363. £5* 2 Ha/e P. C. 280. 

The o^edion was over-ruled, i St. 3>. 113. 2 Si. 
Tr. 144, 339, ioppi 3 &. 2>. 883. 4 Si. Tr. 149^ 
572, 594. 6 Si. Tr. 259. 

Note. Thid cafe, which Was before a court efta- 
blifhed by ufurpation, is cited, hot as deriving authority 
from its jutifdidion, but in refpe£l to the atgument in 
which Hale took a part. 

So on the trial of the Regicides, Old^BaiUy^ t)Bober^ 
12 Car. i. 1666, the evidence of accomplices, in the 
treafon and murder of king CHAtiLES L was received^ 
2 Si. Tr. 302. I Hale PI. Cr. 304. 

In the King, v. Tonge, Philips, and STtTBBS, New-* 
jgate Jejfions^ December ^ 14 Car. 2. It was refoived that 
fbme of thofe perfons ^ho are equally culpable with the 
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reft, may be niade iife of as witnefies againft their £&!«> 
lowsj and they are lawful accufers, or lawful witneffes 
withtil thejlat. i £dvf. 6. cat 12. $ ist 6 Edw. 6. cd 
II. (5* I Mary^ ca. i. and accordingly at the trial of 
Aefe ihisn, iomt othe)^ partners lii the tirealbn were made 
ufe of agalinft thi^ reft \ for lawful iKrithefTes within thofe 
ftatutes, are fuch as the \vk alloiMreth ; and the law al<* 
loweth every one to be a i^itnefs Who is not c6nri£led^ 
chr made infamous for fdme crimtf. And if it was not 
fo, all tre^fons woiild be lafei and it Would be impoffible 
fbir onie who confpires with neref fo many others^ to 
ihake a difpovery to ahv ptirpofe. Kelyng 1 8i 

But Hale, C B. faid, that if one of thefe culpable 
j^rfdns ht pronlifed his pardon, oh cohditiod tdglVe 
eridence againft the reft, that difableth him to be a wit^ 
nefs againft the others, becaufe he is bribed, by faring 
his life, to be a witnefs, fo that he takes a diflerencd 
where the promife of pardon is to him for J&fchfmg tbi 
freafott^ and where it id for giving evidence. Ibtd, 

But fome of the other judges did not think that the 
promife of j^rdon, if he gave evidence, did difablehim^ 
but they all advifed that no fuch promife (hould be made^ 
or any threatening ufed to them in cafe they did not give 
full evidence. Bid. 

The judges who diflented wete, lord HaLb and 
Brown, J. and Hale continued of the fame opinion^ 
when he wrote his Pleas of the Crown, in which he fays, 
** If a reward be promifed to a perfon fot giving his 
« evidence before he gives it, this, if proVed, di&bles 
<< his teftimony. And, for my own part, I have always 
<< thought, that if a perfon hath a promife of a pardon, 
** if he gives evidence againft dne of his owti confe- 
<< derates, this difables his teftimony If it be proved 
«« upon him." 2 Hales P. C. 288. 

Hawkins fuppotts the refolution of the judges re- 
ported by Kelyng, and fays with them, if no acconiplices 
were to be admitted, it would generally be impof- 
fible to find evidence to cohvi£): the greateft offenders* 
2 Hawk. P. C. ca. 46. And, 

Hale, in another part of his work, after ftating thd 
rcfolutions in the cafe of Tonge, and others, fays, " But 
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^ the jury may, as in other cafes, confider pf the evli. 
<< dence jind credit of the witnefs ; but he is fufl^cjent to 
'' fatisfy by the ftatute^" which fhews that, except 
where si pardon is previoufly promifed^ the obje&ion 
goes, not to xixtcmpeten^ ^ut to the credit of the ffnrti^ 
cipes crhmnis. i Hale P. C. 303. 

He then fays, zparticipes criminis is in foma ca^ a 
lawful accufer within the ftatute, in fome cafes not. 
- In fir Pkrct Crosby's cafe, in the Slar^hamficr, it was 
ruled, liiat if two defei^dants be chsurged for a crime,' 
one ihall not be examined agaipft t^e other to convi£l; 
him of an ofience, unlefs me p^rty examined confefs. 
bimfeif guilty, and then he (l^all be examined. 

And in the King, V\ Mart F^icEy Newgate /efflons, 
1672, the defendant w^s convided of treafon, in clip-| 
ping the current money of England, bv the teftimony of 
thofe who were participes crimirtis, who brought her in 
broad oio^ey upon allowanpf of ten per cent, and carried 
off the glipt money intp dieir maker's ca^. Qut it does 
not appear in this cafe, whether the acpomplices were 
promifed a pardon or npt. | Hqle f(. Cr* 304. 

So in the IpNG, v* Htpj^, and pthers, iu the fame, 
year, for robbery on the highway, the prifoners were 
convided by one that was a party in the robbery, but 
not indiQed. i Ha/e P. C. 305. 

And in the KinQj v. Tr^w, Newgate fejjions^ De^ 
cembert 15 Car. 2. Defendant was indij^ed^x: bMTglary^ 
and by advice of Ke/yng, C J. Srowfie, J. ax^l JFiuC 
Recorder, Perrin^ that was in, gaol for two other rob- 
beries, and confe^ed bimfblf to be in this burglary, was. 
fwom a witness againft Trew^ but he was not indided 
of the burglaries or robberies. Ex librq Bridgmam 
I Hale P. C. 303. 

Froni the preceding deternjinatiori^ and which follow, 
it appears to be fettled law at this day, that, 

Aule tbe 9^h, 

As on an indi^ment for felony, a priibner, by the 
rules of the common law, may be found guilty on the. 
uncorroborated evidence of a fingle witncftj io, if th^ 
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jurf believe die teftimony of an aecom^liciy though {\x^ 
teftimpny (Un^s totally ^ncqiroborated, a prifoner may 
|)e found guilty pf a capital crime. 

As in tiie Kii^Gy v(. Jame9 Atwood, suid Thomas 
RoBHNS, Summisr affizes, at Bridgewater, ^ounty of 
0omerfeti 1788. 

The prifoner wa9 indi£led for a rqbb^nry oq the Mgh- 
way--r 

The profecutor depofe(l» that crn the day lai4 ^ ^^ 
indiQmenty he was met by three men, who after ufing 
Idm with violence and threatening hi^ life, demanddl 
his fnoneyi; and'diat in coqfequence of their threat^ he 
^elisisred to them the pronerty mentioned in thp indidi 
ment } but that it wa^ fo ds^rlf at the time, he could not ' 
fwear that the prifpnprs at the bf^r were two pf the men. 
yiio rpbbea him. 

An acppmplice was ^nder this circumftance adppuitte4 
to give His teftimony ; ^nd he depofed, that h<s and tho 
twP priipners at die bar, had it^ cpmpanv with each 
other, committed thp robbery. 

The jury, upon the evidence pf thefe two witneifc^ 
found tne prifoners guilty^ bi^t the judgin^nt was reipitedi^ 
and the cafe fubmitted to the <:onGderatioQ of (he twelve 
Judges. 

BuLLEE, J. who had tried the prifoners, addrefled 
theix) at the epfuing aiCzes, as follows : Prifpners, you 
were cpnyided of a highway robbery at the laft fummer 
affixes, at Bridgev^rater : the material circumftances of 
die triat vcre thefe: the profecutpr gave in ^idenoe 
that he was robbed by three men, on tl^e day laid in the 
indiApieni, ment'^oning the converfatio^ that pafle4 
during the robbery, and' proving all the faAs that are 
necefiary in the law to, conftitute that ofience ^ but as it 
was dark he could not (wear to the neribn by whom it 
was committed. 

Th^ accomplice was then called who fwore, that he 
and you had, in the company pf each other committed 
this robbery \ and he mentioned all the circum(^ance9| 
that pafled, which exa£^ly cprrefppnded with thofe the 
profecutor had Wore related. 
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On die teftimony of thefe two vatncffes the jury 
found you guilty, but pn a doubt arifiqg in my mind, 
refpe£ling Uie f^fopriety of this convi^oh, | thought it 
proper to refer your cafe to fhe confideradon of thq 
twelve judges. 

My doubt was, whedier the evidence of an accom- 
plice, unconfirmed by any other evidence, diat cduld 
immediately afie£t the cafe, yras fufficient to w^urrant a 
(conyfftion f 

And the twelve jupges were unanimous in opinion, 
that an accomplice alone is a competent witnefs. And 
that if the jury weighing the probability of his tefti- 
mony, think him worthy of belief, a conviAion fup- 
ported by fuch teftimony alone^ is perfe£Uy IpgaK 

7%e diftin£lioYi between the competency and the ^mii^ 
ef a witnefs hath been long known. If a queftion be 
made refpe£iing his compOency^ the deoiCon of that quef- 
tion is ^ exclufive province of the judge, but if the 
gfpund of his obje^lba go to his credit only, bis tefti- 
.fnony muft be receHH and left with the jury, under 
|uch dire&ions and obferrations from the court, as the 
circumftances of the cafe may reqiure, to bj whether 
h be fufficiendy credfblf to guide their decifion on the 
cafe. 

An accomplice diereferp being a compeifnt witqefii, and 
ih^ jury in the prefent cafe haying thought hin]i wofthj 
of credhf the yerdid gtdltv which has been found, is 
ftri&ly legal, though found on the teftunony of the ac- 
complice only. jMcVf Cr. Ca. a Edit. 305. 3 Edit* 
521. 

So in the King, v. Durham and ^Crowpeb, Old^ 
Bailey^ E^ember feffionsy 1787, on an indi£fanent for 
burglary, in the dwelling houfe of Hapnah More^ and 
(telling therein a great quantity of wearing apparel. 

The only evidence which affe£ked the prifoners, arofo 
from the teftimony of Francis Flemmingf a pawn-broker, 
who had been in the habit of receiyiog ftolen goods for 
a feries of years, but who had impeached a great num- 
ber of the principal ofienders, and had been bound over 
by the juftices of die peace to gtre erideiioe againft them^^ 
as a wimefs for the crown. 

The 
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Tlie prifoners' connfel, by an examixution of Fkmmtig 
on the vMre dire, endeavoured to prove him an accooUi 
plice in the burglary, in order to form an obje£Hoi| 
againft the competency of hia evidfsnce, on the groun4 
that no previous teftimony of the prtfoners' guilt ha4 
been given, and that under fuch circumftanccs the nn^ 
corroborated t^imonv of an accomplice could n^t be 
received. 

The CpuHT faid, that Plemming was to be confidered 
rather as an acceffjiry after the fadb, than as an accom- 
plice in the iz&. : but even admitting that he had been 
an accomplice, the obje£lion would only go to his eredit^ 
and not to his competency i and AtwoQd*s cafe waa cited a^ 
in point and conclufiv^, tl^at the circumftance of a wit- 
nefs being an accomplice went to his credit only, and 
that his evidence might be left to the jury, although i( 
was entirely uncorroborated by any qttier teftimony^ 
and that the pradiice of rejeding an unfupported ac-r , 
complice, is rather matter of difqretion with the court, 
than a rule of law. The jury fotM the iptiioxktxs guilty^ 
Not?. There was evidence in this cafe by anothei 
witnefsy that a felony wa^ committed ; the matter wa^ 
mentioned to the judges, and th^ prifgners recpwed fen? 
tcnce of death. Leach Cr. Ca. 3 £dit. 539. 

And in Jo&dain, v. Lashbroke, Bqfkr, 38 Geo^ 3. 
Grose, J. yelies up^n the cafe gf (he ^/;^, v. Ativood^ 
and RJfbins. His words are •, a man Qiall not fuftain an 
adlion upon a ground which prove? him guilty of a^ 
breach of the law. So a man ihall ngt recover money 
due upon an illegal conGderation, fuch as ufury, gamingj 
fmuggHng, or the like. But this rule does i>Qt ei^tend to* 
ihut the mouths of witnefTes guilty of crin^ihal aftions ; if 
It did, witnefles daily received in courts of juftice an4 
whom the policy of the law invites to con^e forward^ 
inuft be reje^led ( fuch as accomplices and others, con« 
cerned in illegal tranfa£tions ; leaving their cr&Ut to the 
wifdom and difcretion pf a jury^ 

He then cited Alwood^s cafe, which he faid was not 
founded on a new principle, for in Hale there are diffe- 
rent inflances of conyidlions, on the evidence of accom- 
plices, pne in 1572, of a conyiQion of Hyde, for a rob-? 
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bety on the highwa?, on the teftimony of one who y$rtB 
k party in the roboery, but not indi£):ed. The- cafes 
cited for the defendant fliew clearlv what the policy of 
the IzW iif atid that a niah's guilt m the tranfafiidh dif- 
dofed) if he be not rendered infatnous by aofiviBionf and 
on that account incompetent, is not an pbjedion to his 
teftimdny. i Hdi^s P. C 303, 304, 305^ 7 Tefm. Rep4 
A R. 609, 610. Vide P^ . Atwood^s cafi. 

lllule tjje jpmirfb* 

This tAt is <nily apj^licable to ttelamj. As the evi- 
dence of one witnefsiis fufficient to cohvid at common 
law, and approvers and aaompiicei being competent wit-^ 
fitfk^ 111 Itela^, a defendant to an indi£lment for high 
treafon, ixiay be convt£bed on the uncorroborated tefti-^ 
mony of dn ^pprotcir Or a(ccompUce» charging himfelf 
with treafon, felony, or any other infamous ctime or 
Crimes, of which he has not been previoufly convt^ed. 
Vide r/J. f[. on the number of viitnejfes tequired ifi high trea* 
foHi Ante 

t,\xlt tfje jfiftjb* 

Acconlplices who are indited are good witneiTes for 
the king until they be convi£ked. 2 HatvL PL Cr. 
ca» 46. ^ 

Thb appears in the cafe of Tongb, before cited, 
where it was tefolved by the judges, that the laiw al- 
loweth every one to be a witnels, who is not conviAed 
or made infamous for fome crime. Kelyng. 17. 3 Keb. 
136. Ante 

So approvement^ which is a fpecies of confeiEon, does 
not deftroy the competency of the approver,^though he 
ftands as if indified, and if he fail in proving the ap- 
pellee guilty, he fhall be hanged, i Hale P. Cr. 303. 
Stamf. PL iib. 2. ca. 56* 145. a. 4 Black. Comm. 129. 
Ante 
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A promiie of fdrdori to an accomplice doth iiot afieol 
kig cdmpeteacy^ on the trial of the j^iattj accufed bjr 

him. ■ . ■ ' i 

An ttpptov9r \% infurcd \&i fiardon, u hd niakes good 
his accufation againft the appellee, fo by analogy it ap^ 
pears, that a promife of pardon to ah accomplice does 
not affe£): his cofnpeteticy^ but goes inetely to lefleh his 
cre£i with the jury. 

As in tbe cafe of the Kikc, k). TbNOB, above cited; 

And in thi^ cafe of ,the EIing, ^k C&Rist6>i^EBl 
Later, Mich^ 9 Gm. i ; Banco Regis. 

Stephen Lpich^ ail accomplice, being produced^ the 
prifoner demanded that he {faould be examined oh the 
inure diri^ whether hd had not d promife of p^tcidh, or 
fome other reward for fwearing againft him. But thia 
demand, after lonj^ debate, waft ovet-ruled, sis being ^ 
queftion, which it anfweted ih the affirihatiyej would 
hot take off* his teftimony by f enderbg him inc&Htpetenti 
The queftion ptopofed arofe (as EyKe, J. obferted) from 
the influence which the hopes of pai-don might poffibly have 
upon the Witnefs, atid if this was a teafoh for fetting 
afide a witnefs as incompetent^ no accomplice who difco^ 
vercd a confpiracy, could evet be allowed to ptdte it 
txpon oath, for no man evet made difcovery i>ut With 
hopes of pardon. Such perfons have always been al- 
lowed'td be witnefles. In the ^ing^ v^ GordoH^ the pri^ 
foner's counfel Would have aflced the fame queftion, but 
the court did not think it proper before the witiieia Was 
fworn, becaufe the qudftion did not afie£l his cmipeteHtf 
but his credit. And Mr. Juftic^ AIame^, faid, the tea- 
fon the court gave in Gcrdcm*s cafe for refufing this qtief* 
tioif on the voire dire^ was, that if he had this promife, 
fuch promife was made either to fpeak the ttuth^ or to 
fpeak a falfehood; if it was to giVe sijuft and trUe evi^^ 
dence, there was no harm in it ; and if it was a promife 
of pardon for fpeaking that which was not true, the 
witnefs was not bound to anfwer that queftion, and cOn« 
fcqucntly it can be of no ufe whatfoetrer. Therefore 
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thfe witnefs muli te (worn; Layeir 2V; ^/w ^aiV, 476; 
»i STr. 257. 

Sir Matthew tiMe holds a contrary bpiriioni he fays, 
^< For my own part, I have always thought, that ir i 
^< perfdn have a promife 6f pardon, if h^ giveiii evidence 
^* againft oiie of his own confedersited, this difabled'hig 
*« teftimdny, if it be proved againft hiln/' i Hales PL 
Cr. iSo. 

An acconipiice may give evidence before i girand-jury 
to fupport an indidmeht againft a particeps criminis $ and 
the bill found is good, although the accomplice was hot 
previoufly admitted ah ^idehce fot the crown. 

As in the Kmc, /^g-d/13^ WiLLtAM Dodd^ doctor of 
laws, bld'Bai/e^f February fejftotii^ . i 7 7.7 . Indidimenf 
for forgery, on fiat. 22 Geo. 2. cd. 25. before Gfoulti and 
WiLLEs, J*8. and Hotham, Bi . 

The names William Dodd and Lewis Hokertfihi both to 
the bond, and to a receipt ad atteftifig witnefles of the 
fignature^ Chefterfield. They were charged with being 
equally guilty of the forgery ; and front the evidence 
given againft them before the magiftrate, he committed 
them as principal felons to Nevtrgate. 

The ihdi£tnient was preferfed again(E jf^llid$fi Jbodd 
6n\ji The ageiit for the profdtution obtained ah ' order 
from the clerk of the arraigns, dire£ied to the keeper of 
Newgate, commandihg him to carry Lewis Roiertfon be^ 
fore the grand-jury, f6r the purpofe of giving evidence 
to fupport the indidbment againft JVilliam Dodd g and h^ 
was examined befofe the grand jury accordingly. 
• The indi£tfnent was found and the name pf Jf^illiam 
Robert/on^ among others, indorfed on it, as a witnefs for 
the crown. The juftices of gaol delivery being informed 
of thefe tranfadions, made an order,, declaring the firft 
order illegal and void, as having becfTfurreptitioufly ob- 
tained. 

Doflor Doddf on his being called to arraignment on 
this indidment, fubmitted to the court, that as Lfwis 
Rskrtfon was in cuftody under a legal warrant of com- 
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iditmenty as a prihtipal iii the oflFence with wtiich 1^ iHrstft 
charged, and without having been admitted a witnefs 
for the trown by^ any legal authorityi had beed carried 
before, and examined betprer the grand jury, b]r virtue 
of a furreptitioua ami illegal order, the ihdtAment 
agubft bim (the prifoner oh trial) had been found upon 
improper evidence, and therefore he ought not to be 
coinpelied to plead to it. 

After argument bv Howarth^ Cowper, and Bullet^ f&t 
the prifoner, and mansfieid and Davenport for the crown, 
it was agreed that the trial (hduld ptoceed ; and on the 
jurv finding the prifoner JfiM/rj^i the fentence was reffnted, 
And die queftion fubmitted tb the cohfideration of tbo 
twelve Judgis. 

Aston, J. delivered the refult of their conference to 
this tStfk^ The judges have fully confidered the whole 
matter of this objeAion^ and they are ttnanimoufly of 
dpinion, that tiie necefllity of fome proper authority, to 
carry a witnels who happens^ to be in cufttkly* befote 
the grand jury to give eridence, regardeth the juftifica- 
tion of tilt gaoler only \ but that no objedibn lies on 
tfaAt account in the mouth of the party indited : for in 
refpe£k to him, the finding is right, and according to 
lawi ^ 

WKetner a private profeCutor by iidng an accdmplicei 
in or out of cuftody as a witnefs, gives fuch a witnefs a 
plea ndt to be profecuted, or can intitle the profecutor 
himfelf to have his recognizance difcharged, is a mattet 
very fit for confideration whenever that queftion (hall 
arife i but it Is a matter in which the party indited hath 
no concern } nor can he make any legal obje£lion to the 
producing fuch a perfon as a witnefs } for the accom«^ 
plice is againft him a legtU and a competent witnefs \ and 
fo was Lews Robertfin^ upon the bill of indiAment 
found upon this occafion. 

The judges therefore are of opinion, that the pro- 
ceedings upoii that indi£lment ^-ere legal, afid that the 
prifonet Was convi£led according to law. He was exe* 
cuted% Leuclfs Qr. Cafes^ 2 Edit. 141 • 3 Edit. 184. 
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The admtttiiig an acconiplice as a witnefs for the 
crown is qot a mat^ granted of coiurfe bf the coiurt» 
but depends upon the queftion, whether the indt£faiient 
can be found and fuppqrted without his evidence. 

A^ in the K^sq, v. Robert and WiLtUH IiUCK-r 
PURST, Afotdfiontt Xfintaffizis^ 1798* 

Cm^cI for the crown, moved, that Avtrj^ an accom* 
plipe, might b^ brought before the grand jury to give 
evidence on a bill of ini)i&ment. 

Puller, j. faid, it w^is not s| niotton of courfe, and 
he therefore requefte4 the cqunfel to read over his brief^ 
and certify that there was qbt fu£^cient evident to con- 
Ti(S, without the teftiippny of the accmt^Uct^ otberwife 
he would not allo^ the motion ; becaufe it ^v^t be the 
ipegns of letting off thp wor(t qfienfler, and poni(hing 
diofe to whpm otherwife, according to circumftancest 
mercy might b^ (hewn ; and he infbinced a fimHar cafe 
that happenedat Yorl^ aiSzes. 

The counfel then ftated, that this accomplice lu|d been 
before admitted king's evidence againft the others by the 
committing juftice. 

SELLER faid, that he would not pay any rward to 
ibac, becaufp it ought not to be in the power ot a juf* 
tice of the peace to fay, idio ought and who ought not 
IP be admit^ king's evidence. 

The cout^el thereupon faid, that he thought, on read- 
ing the indidment and his brief, the accampltct ought to 
be admitted fuph evidence, and his modon was granted. 
Crown Cir. Comp. by Dougherty. 7 Edit. 138, 139. Vide 
fbsd^s ca* 4^ X I^^oaor Dodd's ca. Apf$ • 

Qut it hath been an almoft invariable rule of clemency, 

vith the judges, that unlefs fome fair aofl unpolluted 

evidence, corroborate and give veriGmiHtude to we teftif 

inony qf ai) accomplitei to recommend to the mercy of 
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the crown^ a prlfoner convided under fuch f;ircumr 
ftances. 

And this principle of mercy, and the rule that £he 
6bje£iion to the evidence of zparticeps criminis ^fkGts 
his credU only, but doe$ not bar his competency'^ was long 
fince promulged bv that mod excellent judge fir Mah 
thew HaUy who faith, thaf though a partieeps criminis be 
admii&ble as ^ witnefs in law, yet the credibility of his 
teftimony is to be left to the Jury ; and truly it would be 
hard to take away the life of any perfon upon fuch a 
witnefs, diat fwears to fave his own, unlefs there be alfo 
very confiderable circumftances which may give the 
greater credit to \irhat he fwears. i Hale PL Gr. 305. 

And on the high trials for high treafon, previous and 
fiibfequent to the breaking out of the rebellion in Ireland^ 
the judges conftantly reminded the juries of the cjuef- 
tionable (hape in which approvers appeared, and the 
difcredit which their own confeiQons attached to theif 
^videnp^. 

^ule tfte OCentl)* ^ 

In mifdemeanors parties indi6);ed feparately from the 
party on trial, or not indi£ted, though concerned in the 
tranfafiion, are competent witnefles ; and the fame rule 
holds good in many fpecies of civil a£^ion, where the 
^itnefs is not made a defendant. 

As if A. and B. be indided for aflaulting the fame 
perfon, and tried feparately, they are good witnefles I09 
each other. . . 

1^0 where A. B. and C. are fued in three feyeral ac« 
tions on the ftatute, fpr a fuppofed perjury, in their evi- 
dence concerning the fame thing, they * may be goo4 
witnefles in fuch a£tion fpr one another. 2 HavJtn PL 
Cr. ca, 46. 

So in Clarke, v, Shee and Johnson, in aJTumpfit^ 
on the common counts, to recover back money uie pro- 
perty pf the plaintiflF, loft by David Woody clerk to the 
plaintiff, at ihfuring in the lottery, contrary to the fta- 
tute. It appeared in evidence, that the money iq ques- 
tion was the identical money loft at infuripg, and which 
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Wood had received to his mafter^s ufe : but It was ob« 
jededy that Woid being a particeps crimints^ (hould not 
have been admitted as a witnefa- on the trial, for that no 
man (hould be allowed to prove his own tuFpitude^ a$ 
perjury or the like : whereas this man was called to prove 
himfelf guilty of a breach of truft, in. embezzling his 
mafter's money » and alfo a breach of the a£l of parlia-? 
ment. The court held o^ this obje£lion, there could be 
no doubt but VTood was ah admiffible witnefs. 

And in Bush, v. Ralling, Trinity^ ap isf 30 Geo, 2* 
Banco RegiSf the principles before laid down were Tecog« 
nized as law. Motion for a new trial. The a£lion was 
debt, on ^ai. 2 Gro. 2. ca. 24. by which it is enad:ed» . 
«< That if any perfon, by himfelf, or any perfon cm- 
«« ployed l^y him, (hall by any gift or reward, or by any 
*« prpmife, agreement, or fecurity, for any gift or rc- 
f< ward, corrupt or procure any perfon to forbear to give 
«< his vote, in any ele£tion for a member of parliament^ 
** fuch perfon (ball forfeif the fum of ^ve fiuhdred 
f^ pounds.'^ 

The deplarat'ion alledgqd, that Ralph Tbralc^ efq, 
while candidate for the borough of Abingdon^ did cor« 
rupt John Hervey, to forbear to give his vote, by giving 
bim twenty guineas. 

Foster, J. ruled, tb^t Hervey was a cpmpetet^t wit* 
iiefs. , 

The Court concurred in the rule. There are two 
objedions, namely^ that Hervey was a porticos criminis^ 
and that the tendency of his evidence was to difcharge 
himfelf from penalties and dlfabilities. It wpuld per- 
haps be a full anfwer to thefe objedions to fay, that a 
particeps crimimSf although the tendency of his evidence 
be to obtain a pardon, or even a reward for himfelf, iS|^ 
in divers cafes a competent witnefs : but by the ftatute, 
there is a legiflative declaration, that one perfon offend- 
ing againft this aA may be witnefs againft another of^ 
fending againft it. 

In Philips, v. Fowler, it was ruled at Nifi Prius, 
by Etre, C3iief Juftice of the Common Pleas, that 
Hoare^ to whom money had been given to forbear to 
vote for a candids^te. was a competent witnefs again(l 
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the giver of the mbneyy in an a£bion ander this ftaftutSi 
and the chief juftice (aid, unlefs the evidence of the 
takdr of the money, notwithftanding he is a pariuipe$ 
criminis be in fuch cafe admitted, the ftatute will be of 
Very little avail. Sayer 289, 290. And Vide Ja^h^ 
v.l^brook. T Re^f. 6q^f (iiOf ^nt4 t 



XJHAPTER XVIII. 

On tie competency of pcrfim conyi^ed or attaietid^ 

BY the older authors it appears, that a convi3io% an^ 
therefore a fortiori an attainder or judgment of treafpn» 
fek)ny» premunire, perjury, forgery, ofi the ftatnte of 
^ Eliz. and alfo a judgment in fittaint, in givii^g a Ulh. 
Terdid •, or in cqnipracy ^t the fuit pf the king ; and 
alio judgment for any crime whatfoever to ftand in the. 
pUIory^ tp be whifK, or l^randed, b^ing f^ 4 couft which 
had a jurifdi^tior), are gppd caufi^s of exception againfl;. 
9 wjtne^j vli}l(5 jhey continue in force. 2 H^w. Pl^ 
Cr. ca, 46. I Ha/e PL Cr. 306. CrofnpU ffc ^4^ Rep4^, 
JJait, ca. II J* New Edit, c^, 164. p. 564, 

And Coke fays, that if a man by judgment hath Io{^. 
his ears,, or flood upon the pillory, or tumbrel, or being 
iligmatized or the likf?, whereby he becomes infamm^ 
fpjr fome offpnce, he ihall not be fworn as a witne^ 
Ck LUt. 6. k 3 ^n/l^ 219. 2 Uafe Pi. Cr, ^7^, 278^ 

Unit tfje JPirfc 

But according tq modern authorities, it is the infamf 
cf the crimey and not the punj/bm^nty which difqualifiei^ 
Jrora being a ivitnpfs ; and therefore perfons ftigmatize4 
by an infamous puniihment, fuch as beipg fet in the 
pillory, are admiffible y^itnefles \ unlefs the punifl^ment 
was in^iAed for forgery^ perjury^ or other fpecies of the 
crimen faff^ or other crime of an itffamptfs nature. 
2 HawL PL Cr, ffl. i^6. 
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librd Chief Baroh GiLiIert aftigns tke Ireafdn i\iH 
|)erron8 fo ftigmatisfced, Ihould be excladed from giving 
teftimon^b It is bteaufe cfvdry plain and honeft tnaii 
affirming the trudi bf any matter under the fandion of 
an oathi is intitled to faith aild credit ; fo that under 
fuch atteftition the fa£l is underftodd to be fully proved^ 
But where a man is eonvided of falfitjr stnd other crimes^ 
agaihft th<! common principles of honcfty and humanity^ 
his oath is of no weighti becaufe he hath not the credit 
of a tikritnefsy and there is a greater prefumptioH againfl: 
him, than tan be on his behalf. 

For the prefumption is benign and humane to every 
man produced as a witnefs, that he will not falfify or 
prevaricate^ in matters of fuch importance as all affairs 
of juftice are % but where a man is a notorious and pub^ 
lie criminal this prefumption lails him i and from thence* 
forth he is rather to be intended as a man profligate and 
abandontdy than one under the fentiments and convic^^ 
tion of thoie principles that teach probity slud veracity^ 
land confequently, the producing fuch a man iS inefiec-^ 
tuali becaufe the ctedit of his oath is overbalanced hy 
the ftain of his iniquity; Gilb. Evidi by Lrfi* 250I 
2 Bu0. 154. Brae* b. 4* ca* 19. /v?. 2. Fleti b. 4* 
Ctfi 8. ffS^. 2. Bro. ca, 15, 

The common punifhment that ihdiedtes the trinuH 
falfi is being fet in the pillory ; and, therefore, they an-^ 
tiently held the law to be, that no man legally fet in the 
pillory coiild be a witnefs, for they thought it a Hdicu- 
lous thing and boding ill to a caufe, when a perfon thus 
ftigmatized appeared in court to atteft anv thing ; but 
the rigour of this is reducfed to reafon : for now it is 
held, that unlefs a man be put in the pillory fdr crimen 
falfiy as for perjury, forgery, or the like, it is no blemifh 
to a man's atteftation ; for a man may be pillored for 
fpcaking fcandaloUs words of the government, which 
yet, in doubtful and fadious timto, ought not to be 
taken as a prefumption againft his common credibility* 
Bx dettcio^ non ex fupplicio^ emergit infamia. Ibid* 257* 

In PcNDOCK, 9n the devife rf Mackender, v. Mac* 
KEKDER, Hilary J 28 Geo. 2. 1755. Common Pleas. , The 
Ipoinc appeats to have been fettled. Ejectment for lands 
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m kenL A cafe was referved from the ^(Tizes, bv whidi 
it appeared, that J. M. being feized of the lands m quef- 
tioni by his will, executed in i75o> devifed the lands 
to the defendant. That there were three witnefles to 
the will ; that Jofeph J^fferiesy one of tht ^itneffes, be- 
fore the time of atteftation theteof, was indifted, -triedi * 
and convided of dealing a iheep, and was found guilty 
to the value of ten pence, and had judgment of whip- 
ping- 

The plaihtifF claimed as heir at law to the teftator^ 
and therefore the fmgle qucftion wis— Whether out 
convi£ied and whipped for petit larceny be a competent 
witnefs, within the ftatute of frauds and jjiterjuricsi 

The Court, after three arguments at the bar^ wcrd 
clearly of opinion, that Jofeph Jefferies was not % com- 
petent witnefs, and laid it down as a rule, that it is the! 
crime that creates the infamy and takes away a man^s 
competency, and not the punifhment of it : and it is al^ 
furd and ridiculous to fay, it is the puniflimeht that 
creates the infamy. 

The pillory has always been looked upoti as infamovSf 
and to take away a man's competency as a witnefs ; but 
this notion is very abfurd, for fuppofe a man convi£ied 
on the ftatute 4 Will. Isf Mdry^ againft deer-ftealing, 
there is a penalty of thirty pounds to be levied by dif- 
trefs, and if he has no diftrefs he is to be put in the 
pillory, fo that if the pillory be infamous, the perfon 
convicted (according to this notion) will be infamous, 
if he has not thirty pounds \ but, if he has thirty pounds 
he will not be infamous. 

In the prefent cafe, both the crime and the punifh- 
ment are infamous ; and he that fteals. a penny, has as 
wicked a mind as he that fteals a larger fum, if not a 
more wicked mind, for he has the lefs temptation. Pe- 
tit larceny is felony ; and no cafe has been cited, where 
a perfon coftvifted thereof was ever admitted to be a 
witnefs. Judgment for the plaintiff per totam curiam, 
3 Wilf. 18, 19. 

But it has been fince enadled, " That a conviftion of 
«* jpetit larceny ftiall not incapacitate the party convifted 

« from 



^ from being a competent witnefs.'* E^gij/b^ 31 Ge9i J* 
ca. 35. Irj/b^ 36 Geo. 3, ffl. 29. . 

With the decifion above cited from Wilfor^^ reports^ 
the civil and common law agrees, fof by thofe lavlrs no 
fuch judgmeri difables a witnefs from giving teftimonyj 
unlefs the nature of the crime be infamous* 3 JL/v* 
426, 427. 

fiut where ttie convidion and judgment is for an of« 
fence recognized by law as infamous in its nature, though 
not attended by what Is tetmdd itifanious punifliment, 
yet the delinquent is rendered incompetent to give evi- 
dence in a court of juftice. 

In the King, v. Ford, Mich. 12 WilU 7^. hanco Regis. 
It was objed^ed that a witnefs produced was convi£^ed of 
barratry^ and the record was produced. 1 he judgment 
was, to be fined five huiidted marks, but hot to fland iii 
the pillory. 

On the other fide it Was argued, that a bare convic- 
tion of perjury would take away evidence, becaufe it is 
an infamous crime ; but not fo of barratry^ which was 
not of an infamous nature, without an infamous punifh- 
ment, as the pillofy. 

Holt, Q. J. He is difabled by the convifliori, for it 
is the nature of the crime and convi<3ion that creates 
the infamy. 2 &alk, 690. And Vide the laft citdd cafe. 
I Wllf.^ 18. 

So in the King, v. George CkossLfet, Trinity^ 
27 Geo. 3. 1787, B. k. Nifi PriuSf at Weftmirifter. 

Wiiliam Priddie, Thomas Ho/loway, and Stephen Stephens, 
were indifted at the Old-Bailey ^ April fejfioris^ i78y,.bf 
confpiracy to indift George Crofsley^ an attorney, for per- 
jury, for which he had been tried at the Old-BaiUy^ and 
was acquitted. They were fehtenced. to pay a fiftc of 
fix fliillings and eight pence each, and to be imprifoned 
in his Majefty's gaol of Newgate : Priddle for the term 
of two years 5 and Robert Holloway^ and Stephen Stephens^ 
for the term of eightccfl months. 

EE While 
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VtkH^ in i^rifoii under thit Tentence, Gi^ ^^^o/sl^, 
the profectttor for the crowni on die indiftment for ther 
coaipincjf was bimfelf indifted at HicksVhall for wil^ 
lul and eorrupt peijnrj, arid the mdiftmeHt being re* 
tnored into the conrt of Knjfs bench, came oAtd be 
tried St Nj/l Prius^ att W^mhftir^ tiriittfj^ 178^, before 

WHlimd Priddh \irafr produced tt the trial as a wknefii 
en the part of the crcNvm He was etamtned on the 
voiri dh^hj the traTcrfer's e^tlnfel, arid siclmowiedged 
dut he bad been conriflod ct the cwf/^acy abore ftatedy 
imd was that ittdrriing faronghf up by &rf«a/ dsfput from 
the gjM>I ot ttcwgM, where he waft imprifimed fat Azt 
menCe. 

The traterfd^s dbuniel objeflfed f his being eiautaitted : 
ftibmitting to the court thtft a coririAiori on an in&St* 
metit for confpiracjr, reffdefed the party (*6nvi£ted info* 
mus^ and o^ cMm deftroyed hi^g compefenty as ft wtt« 
liefs. 

BuLLSR, J. Acceded to the legality of the dbjeOioiit 
iDllfenringy thait coftAiracy Was a (ftime of ja bbcker die' 
idulii tat^iory, and the teftimony of a perfon conti&ed of 
horratry had been rejedledi 7, Sdlk. 6gi6. Afttt 

He faid» that it is now fettled laWj that it is the iif-» 
famy o^ the crime which deftroys the competency of t. 
|>er(on conTiflted, and not the nature or mode of p«i- 
hifliment) and dierefote a conviftion of any ofience, 
%lu<^ is eoriiprehended under the denomination of cri-^ 
men fajfi^ deftroys the competency of the pcdu^u con^ 
tided 2 and among other cafes, he mentioned perjury 
and forgery, by the common law^ The teftimony of 
Pridile n^s oJF courfe fejeSed, arid Crofsley was "wc* 
quitted. M4 8. Ltaclfi Cr. Ca. 349, 350. 

NoTE^ The fame George Croftlify was fome years af- 
terwards conyided of perjury, and received fentence to 
be tranfported. Term. Rep. 

NoT&. On a convi£lion fot a confpiracy, ttaioldrti 
confines the incapacity of a witnefs to a convidlioA, pnf'' 
iicularly at the fuit of the king ; but other writers fay 
generally, that one attaint of confpiracy cannot be a 

witnefs. 



«r&fie6> «6 la tlic tbove caTe. i HaU PL Cr. 306. 
CfMn^. di Amt ibyir. 17a. Dak, fia.^111. p. 542. 

Hie convidjon of a defendant on a ehairge of an 'ny- 
famous naturei does not complete incom|>etency : to con<? 
fummate that mrapacity, judgment, muft follow \ but 
exectttioa thereof b not neceflary. 

So ia the Kinq, v. Cros^t^ Eafi. 7 Will. 3, B. IL 
^he court held, that where the fentence of the piUorj ia 
pafled, if the crime be of an infanmu nature, it is not 
neceCary that liie defendant (hould have fuflfered die fen- 
tence to render him an Incompetent witnefs ; for it ia 
the judgment which creates the infamy and not the exe- 
cution of the puniibment^ 2 &1/I. 68$. 2 Infl. 219. 

And in L]&p, v. Gansell, HUtarj^ 14 Gio. 3. An 
affidavit of Lfe, the plaintiff, was ofibred to be read* 
Objeded, tbat be ftood con?ided of perjury, and the 
convijiion was produced* 

Lord Mansvj^u>, C. J. A fofiviffhn upon a charge 
of perjury is not fufficient, unlefs followed by a y»%- 
punt : I know of no cafe where a conviftion alone has 
been an objeAion, becaufe upon a motion in arreft of 
judgment, thi: ppnviiflion mgy tn: ^uajSied. 3 Cowf, 
3. M* ft 

Judgment for an in{an^oi»s crime, which^ readers a 
man incompetent as a witnefs, doth not difable hina 
from niaking an affidavit in defence of a charge brought 
againft him. 

This has been repeatedly ruled^on motions for infor- 
mations and attachments, &c. in the King's ben^. 

As in Davis, v. Cartba, HU. 8 WiU. 3. and Micbp 
4 AntHf Banc. Reg, A motion was made, to fet a6de 
a judgment for irregularity, pn the defendant's affidavit* 

,1Fbiiacri obje&ed to the reading of itf bpcaufe he was 
convi^d of perjury* 

BR 2 HOfct, 
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Holt, C. J, Muft he therefore fuffcf alt injuries and 
have no way to help himfelf ? Had you the record of 
convi£Hon in your hand it would make no difference. 
The affidavit was read, z Safi. 461, 

But though a man againft whom there is judgment 
for zn infamous qrime, is admitted to anfwer a charge 
againft himfelf by affidavit ; yet he is not allowed to 
fupport a cbmplamt, or to do other a£^s of a judicial 
nature upon his own oath. 

As in the King, v. Davis, and Carter, Hil. 7 JVi/L 
3. Sane. Reg. Davis and Carter had ftood in the pillory, 
and the court would npt allow their affidavits to be read. 
Vide jfnte . S. C. i Salk. 461. 

$Q in NICHOLSON, V. Da^lyhunt, Affidavit td hold 
to bail, m^de by the plaintiff's wife, who being con-> 
vi£ied of pocket-picking was tranfported ; and afterwards 
beipg conviacd of returning fropi tranfportation, re- 
ceived judgment of death. Thefe matters appearing 
lipon record — Th? C^QURT held (he could not be a wit- 
licfs in any cafe, 

And in W4L?;er, v, Kearnet, 14 Geo. 2. Ban. Reg. 
A rule for an attachment ni/t being granted on the affi« 
davit of the defendant, the party complained of, fhewed 
for caufe, that the defendant had been convi£ted of 
forgery and ftood in the pillory, and produced the re^ 
cord and ^n affidavit of the identity of the perfon. 

Th^ coyi^T difcharged the rule, becaufb the affidavit 
of a perfon who has received judgment of an infamousi 
crime cannot be read to fupport a complaint— but may 
to defend a charge againft him. 2 Stra. 1 148. 

Whenever the conipetency of a witnefs is objefted to 
on the charge of convidlion and judgnient on an ihfa-» 
mous crime, the party making the charge muft produce 
in court the record of the judgment. 2 Hawk. PL Cr^ 
ca, 4<5. 4 S/. Tri 175. 

And 



And this rule refults from the great general and ptr- 
irading principle^ that the beft evidence the cafe admits 
of muft always be produced. 



CHAPTER XIX. 

Of the legal ABs which rejlore Competency to Perfont 
fonvi^ed of inJfamot4S Crimeu 

fiule tbe Jrirft* 

A PERSON convifted of felony, who is admitted to 
his clergy, and burned in the hand^ is thereby enabled to 
be a witnefs ; for the burning in the hand operates as a 
ftatute pardon. 2 Hawk, PL Cr^ ca. 46. 

Or, as fome legal writers explain this rule, the bum» 
ing in the hand is in the nature of a ftatute pardon : 
being a condition or performance, of which the dif- 
charge from puniihment, and the reftitution of credit 
takes place. 4 Blachf. Comm. 367. P^ 

Perfedly to underftand the cafes which illuftrate the. 
preceding rule, it is neceflary to define the privilege 
termed Benefit of Clekot, 

Clergy, the privi/egium clericale^ in common fpeech 
benefit (f clergy^ had its origin from the pious regard 
paid by chriftian princes to the church in its infant ftate^ 
and the ill ufe which the ecclefiaftics made of that re- 
gard. The particular privilege now treated of, was the 
exemption of the perfins of clergymen from criminal 
procefs before the fecttlar judge, in a few certain cafes. 

This privilege, in procefs of time» they claimed as 
their inherent right, as a right indefeafible and jure^ 
divino 5 and by their canons and conftitutions extended 
this exemption, as well in regard to the crimes them- 
fdves, of which the lift became univerfal, as in regard 
to the perfons exempted^ among whom were at length 
comprehended, not only every officer belonging to the 
church or clergy, but many that were tot^Uy laymen. 
Kielvf. 1 8P. 2 Hale P. C. 377. 

In 
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In Eiiglaa4t a toUl eiemption of the dergy flromi'e- 
colar junfili^ion could never be thoroughly efibOed | 
therefore, though tjhe andeift priwiepum clerkaU was hf^ 
fame capital cafes, yek it wa^ not univerfaliv allowed. In 
chofe particulai^ cafeg the ufe was for the bifliop or ordi« 
nary to demand his clerks to ' be remitted out of the 
Icing's courts as foqn as they were indi^led, concerning 
th<B allowance of which demand there was great unoer<f 
tainty, until the reign of Henn 6. when it was fettled^ 
that the prifoorr ibould firft oe arraigned, and might 
.either ih^n claim his benefit of clergyy by way of SlSmj 
plea, pr after conv'3mi by way of arreftmg judgment. 

Originally no man was admitted to the benefit of clergy 
but fiicb as had the iaiitum toftfUram cliHcalem s but, in 
procefs of time, every one who could read, being ao? 
(pounted cltrkuSf was allowed the benefit of clerkihip \ 
but it being found, that as many laymen as divines were 
admitted to ihcpri^il^um cliricaUf 9,nd therefore by^/, 
4 A!mi. 7. A 13* a diftin£lion was once more drawn be- 
tween mere lay fcholars, i»nd cjerks that were really in 
orders i which ftatute dire£^S| ^at no perfon once ad* 
ipitted to the benefit of clergy, (hall \tc admitted thereto 
js lecond time, unkfs be produces his orders, and all 
laymen, who are allowed this privilege, fball be burnt 
with a hot iron in (he brawn of the left hand. This 
diftin^ion between learned If^ymen and real clerks in 
orders, was aboliihed for a time by Ac ftatutes 28 Hen. 
IS* At. i^ 0nd 32 Ifen. (1. ca. 3. but is held to have been 
virtually reftored by ^<tf« i ^w* 6. ca^ 12. which ftatute 
alfo enaffts, that l<Mrds of parliament, ^nd peers of the. 
realm may hav^ the benefit of their peerage, equivalent 
to Uiat cf energy, for the firft offence (although they 
GaniH>t read, and without burning in the hand) for al{ 
oi^nces then clergyable to commoners, and alfo for the 
prtme of ||ou((>breaking, bighway«rrobbery, horfe-ftealv 
ingt ^nd fobbing chi^r^ibes, ^ tfaks P. t. 372. Ho^ 

N0T6. The dutchefs of King^fion pleaded under thia 
Qailute in bar of eKCHtion^ on a gonvi^ion for Hg^mj^ 

AfWP 
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Aftlhr tliis tnifnihg die laity, and befofe it, the clef^ 
^tirttt difcharged from the fenten^e of the law in the 
king's coiartSy and delitered over to the ordinarjr to be 
dealt with ^ceofding to the ecclefiaftical canons. Where* 
ti|>on the ordinary fhroceeded to makCf a purgdHoh of tbd 
offender bjr a caiionical trial before the bHh^ in perfon^ 
knd a jui'y of twehe clerks } and there ti^ft, the partf 
himfelfy was required to inalid oath of his own inn6« 
tence \ next there liras f o be the oath of twtlre eompur^ 
pttorii who fword they believed he fpdke the troth ; then 
the witnefles wertf to be examined upon oadi, but on be<i 
half of the prifoner onljr ; and laftly, the jut^y were to 
bring iti their terdiA tipon oatfai which tifually actpititted 
the prifotfer : <itherWife, if a clerk, he was degraded, or 
Jmt to penaffce« J!«iC, y. Biitridgei 3 P. W^Ul. 447. 

HdtfiRT, J. remarks, with indignation, on the raft 
tdmplic^on of perjury, and fdbomatioh of perjury^ in 
this mock trial i the iritnefles, the cotnpurgactors,' and 
the jury, being all of them partakers in the gdilt ; the 
delinquent pdrty alfoj though eonvided before on the 
cleareft evidence, and cotiffcious of his o^hi ofience, yet 
Was permitted to fwear himfelf hot guilty, nor was the 
bifhop exempt ffom a ihare in the wickednefs ; and yet 
by this purgation the party was refto^d to his ctedit, his 
libef ty, his lands, dnd his capacity of putchafing af^fli^ 
txiA was entirely made a new and an innocent man. Hob^ 

This ibameful proftitutiofl of the forms of juftice, 
was the caufe, that upon very heinous arid notorious cir- 
eumftaiices of gililt, the temporal courts Would not trnft 
the ordinsiry with the trial of the ofiender, but delireTed 
over to him the conrifled elerk^ abfqui furgatiom faciendaf 
In which dtuatioil the clerk conti£t could iloc make pur- 
gatic^ ; hilt was to continue in prifon during life, and 
Was incapable of acquiring any perfonal property, or of 
teceiTing the profits of his lands, unlefs the king (hduld 
pardon him : but When the reformation Was eftablifhed, 
the whole ceremony was aboliihed. 

Accordingly /fl/, 18 Elit. ca. 7. enads, that for the 
avoiding fuch perjuries and abufes, after the ofiender has 
been allowed his clergy, he fliall not be delivered to the 

ordinary 
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jMrdinafjr as formerly } but upon fuch alhwante and hmrrt-m 
iffgin the handf he (hall forthwith be enlarged and del U 
vered out of prifon \ with provifo that the judge may, if 
he thinks fit, continue the offender in gaol for any time 
not exceeding a year* Thus the law continued until 
Jlat. a I Jac. 1. ca. 6. allowed that women conviflted of 
fimple larcenies, under the value of ten ihiilings, ilioutd 
(without being called to read) be burned in the haod^ 
whipped, ftocked, or imprifoned, for any time not ex« 
ceeding a year : and by Jiat. 3 and 4 WUL isf Maty, cq* 
9. and 4 {5* 5 iTilL is^ Mary^ ca. 24. a fimilar indulgence 
was extended to women guilty of any clergyable fehioy 
whatfoever, who \i^ere allowed to claim the benefit of 
the JiatuU in like manner, as men might claim the benefit 
of clergy^ and to be difcharged upon being burned in thu 
handy and igiprifoned for any time not exceeding a year. 
Iri/b Jiatutes 1 1 Jac. i . ca. 1>fe£i. 2. I 5/fl/. ai large 437, 
1 o Car. l.ca. i O. fee* 3. 2 Stat, at large, 1 1 7. 9 H^IIL j, 
ca.j. T^ Stat^at large 2T3* 

Still however thofe men who could not fead^ if undet 
the degree of peerage, were hanged j but by ^at. 5 Amu 
ca. 6. it was enaded, that the benefit cf clergy ihould 
be granted to all thofe who were intitled to a(k it, with-* 
out requiring them to read by way of conditional merit. 

But this univerfal lenity being an encouragement to 
commit the lower degrees of felony, and capital punifh- 
ments being too rigorous for inferior offences, it was 
enaded, that when any perfon fliall be convi£):ed of any 
larceny, either grand or petit, or (hall be entitled to the 
benefit of clergy, or liable only to the penalties of 
burning in the hand, or whipping, the court, in their 
dtfcretion, inllead of fuch burning in the hand or whip- 
ping, may dire£t fuch offenders to be tranfported to 
America for feven years ; and if they return within that 
time, it (hall be felony without benefit of clergy. Statm 
4 Geo. I. ca. II. i2f 6 Geo. I . ca. 23. 

As to the confequences of allowing the offender the 
benefit of clergy ; they are fuch as affeft his prefent inte- 
rcil and future credit and capacity : as having been once 
a felon, but now purged from that giiilt by the privilege 
of clergy, which operates as a kind of ftatute pardon. 

4 Blactf. 
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4 ^^acif. Comm: 357- Ir^Jtat. 9 jffmt ca. 6. fia. 5, 
4 Stat, at large, 262. 

Fiffi, the ofiender hj [hi^ collTidion forfeits all bis 
goods, 'Whidk teing 6nct vefted id the croWn, fhall not 
be afterwardit reftored. Sitcondlj, that affet tonvi£Hoii^ 
and until he receives the judgnfent of the law, hf 
Hranditig or the like, Or elfe is pardcmed by the king, he 
is to all intents and purpofes a felon. Third, that after 
bnming or piarion^ be it difcharged fbreter of that, and 
all Gtl^ ftlotites before ecmuntttoi, withifi the benefit <^ 
clergy, bat not Of felonti^ firom irhich fnch benefit i^ 
eiclnded, and this hf ^atutes 8 Eliz. ca. 4. and 18 Ebu 
At. 7; Fourth, that by the bmming or pardon of it, he 
is reftored to all capacities and credits, and the poflef** 
lion of hb iand$, a^ if he had never been conviAed. 
Fifihy that what \% faid. with regard to the adv^mtag^ of 
commo^chrs and laymen, fdbfequerit to the banring inthe 
hand^ is eqiially applicable tb all peers and clergymen^ 
although nevtt branded at all. Foi they ba[te the fame pri- 
tileges without any burning, which others are entitled 
to after It; 1 Hale P. Ci 5 29. Fo^er 356. 2 HaU P. C. 
388. 3 P. Will. 4«7. 2 Hale P. d 389; 5 Rip. no; 
i Hale P. C. 389, 390. 

At the Old'Bailef fejf. Detenih. 1664, by Hyde, C J.* 
Kelyng, J; and Wild, Rec. Lond. The prifoner (hi* 
figme is not repotted) took exception againft the witnefss 
becaufe he bad formerly been burned in the hand for 
felony. 

The CduliT over-ruled the eiception. In civil caufe^ 
fuch perfons are frequently admitted as witnefles, and it 
differs frOm cutting off ears^ (landing xti the jrillory or 
other ftigmatizing, becaufe thofe punifhments make the 
terfons infamoud. fiut burning in the hand doth notib, 
becattle it cometh in the place of purgatitm at the com« 
mon law, which fuppofeth he ihight be not guilty, not-^ 
^Ivithftanrdirig the Verdidf. And therefore at the com- 
mon law, he that confeffeth a felony could never be ad- 
mitted to his purgation ; for thete could be np prcftimp- 
tion of not guilty againft his own confeffion. Kelyng 
37,381. Bulfl. 155. 2 Ha^k. PL Cr. ca. 33 55* 37. 
Styles 388. Vide GoJk 288* Vide FoXBt*s ca/e, 5 Co. 

FF X to. for 
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11 a. fot analogous {)oint8^ Feni^d 249* 'Sim. 5^81. 
2 Siderf.^i. Hob. 8i. 

NoTfi. The infamy muft rcfult from the nature of 
die offence, not from the punirfiment. Vide jiptte ~ * 
And feejlatt i8 Mlrz. ca. 7. by which it is ena£ted, that 
after clergy allowed, and butning in the hand, the pri- 
foner fliall be prefcntly enlarged and delivered out of* 
prifon. ' ^ 

So in the Kikg, v. Rogeu Palmar, ^xV of Caftl&r 
xhain^ 32 Car. 2. S. R. for high treafon. On an objec- 
tion mide by the earl to the competency of DangerfiMf- 
and argument by Darnell^ his counfel, who was ai&gned 
him ; the court having eonfulted with the juftice of the 
common pleas. 

ScRAGOs, C. J. addreffing the prifoner, faid, — " I wHI* 
*< tell you what my brethren's opinions are $ both pointd 
« were ptit to them, i^ff^, that Dangerfieldv^^^ convidecl 
<< of felony and burned in the hand for it : Seeon^y^xiizt 
« he was outlawed for felony Und hath a general pardon* 
** They are of opinion^ that a general pardon would not 
" reftore hrm to be a witnefs after outlawry for felony^ 
<< becaufe of the intereft which the king's fubje£ls hav^ 
" in him : but they fay further, that where a man comes 
" to be burned in the handy there they look upon that as 
" a kind of a more general difcharge than a j^ardon alone 
« would amount to, if he had not been burned in the 
«* hand ; they fay if he had been convifted of felony, 
« and not burned in the hand, the pardoa would not 
« let him upright, but being convidled and burned in* 
" the hand they fuppofe he is a witnefs. The very at* 
" taindcr is taken away, and fo all is fure." 3 &• 37v 
46, 47- • 

In the King, v. the carl of Warwick, before the 
lords, 12 Will. 3. Marchy 1699, for the murder of 
Richard Coote^ efq. 

The earl offered as a witnefs, Mr- French^ who had 
been convifted of manflaughter, in killing Mr. Coote^ 
the fame perfon for whofe murder his lor4ihip ftood 
indifted. 

The objeftion to the competency of the witnefs was^ 
that he bad not been burned in the hand^ not obtained % 

pardon 
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pardon under the great feal» though the pardon had aow 
(ually pafled the privy feah 

Attornej^eneral. Upon the faSs ftateJ, Mr. French 
is not a witnefs in point of law. He has been convi£led» 
in one refpe£l, for the very ofl^nce for which the pri* 
foner (lands indided, though not in the fame degree as 
the indi^ment fets it forth, yet it is for the fame fa£l. 
Upon this indi£iment Mr. ^rench was tried, and was 
found guiltjr of manflaughter, prayed the benefit of his 
clergy, which was allowed him, but he was net burned 
in the hand. Thus (lands the cafe in fa£l. Now the 
allowance of clergy of itfelf does not difcharge the party 
from the offence, fo far as to fee him reEliis in curia^ and 
make him in all refpe£ls a perfon (it to have the benefit 
and privileges of .a probus et legalis homo^ until he has 
paiTed through thofe methods of fetting himfelf right in 
the eye of the law, that the law hath defcribed ; and in 
order to fet this matter in its true light, it will be ne» 
ce(rary to open the nature of this ben^t of clergy^ and 
what advantage accrued to theparty by having that bene- 
fit allowed him, and likewife what benefit he had by the 
ftatute that enabled the burning of the hand^ which was 
flat. 4 Hen. f. ca. 13. Law in Ireland, by 10 Hen. 7. 

By that a£l the burning in the hand was of no more 
efie^ but only to (hew, that the prifoner had his clergy 
l^llowed him ; and that, unlefs he were within orders, 
he (hould have it no more than once. Before that z€t 
of parliament a perfon might have had the benefit of 
clergy feveral times, but that a£l limits it to once ; and 
therefore in order to the having of it known, whether a 
man once had his clergy allowed him, who did not pro- 
duce his orders, that a£l provides, there (hall be a mark 
fet upon him at the time of the allowance of this clergy, 
as a token that it was allowed him, and he was never to 
have it allowed afterwards 5 but even at that time he was 
to be delivered over to the ordinary to make his purgation. 
But fince that a£l feveral (latutes have been ipade about ^ 
this matter; as the (latute of Edw. 6. which enafls, 
that where a peer is convi£led of felony within the be- 
nefit of clergy, he {hall be difcharged without being 
burned in th« han4) but \^j Jta\ 18 Eliz. ca. 7. it is 
IV % enafted. 
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.tfia£led, that after the burning in the hand^ the prifbneft 
ihaii not be delivered to the ordinary, but (hall be dif?. 
charged ; by virtue of which ad, after bunding in the 
hand, the prifoner hath made full fatisfadion to th&. 
law, without that (brt of purgation which was before 
rcquiiite to be made ; but until he be burned in the hand| 
or has hia pardon, he is not to be difcharged ; it may be 
he may be bailed out by the judge, in order to get a 
pardon, hut (till he remains in ^atu quo, as to his being 
a witnefs, or any thing of that nature; hi^ credit is 
gone until it be reftored by. the king's pardon, or his un-> 
dergoing the puniihment that the la\|r requires ^ and nq 
man verould fay, that where one lies under a conviflioa 
of felony undifchargpd by burning in ^he hand or par<< 
don, that he can be a witnefs *, he remains juflr as he 
was before, the convii^ion remains upon him which di&. 
abled him tp be a witnefs, and that is the cafe of Mr« 
French. 

Sir Thomas Po*ivis, of counfel for the earl. Admitted 
the ftatute law to be as la^d down ; but obferved tl^at th^ 
ilatute of Elizabeth empowers the cpurt that tried the 
criminal, not only to burn him in the; hand, purfuant tq 
the ftatute of Hen. 7. but alfo to detain him in prifon 
for a year after ; but, in his judgment, thefe ftatutes 
did not operate upon the reft oration of his credit : fo» 
the burning in the hand, which is a mark of infamyy 
was never intended as a means, any more than impri^' 
fonment for a year, of reftoring a man to his credit : it 
was only to (hew he had his clergy once and fiiould have 
it no more. The allowance of clergy, by the ftatute of 
Elizabetby operates as a pardon ; only, faith the ftatute, 
he ftiall not be delivered out of prifon before he is burned 
in the hand, according to the ftatute of Hen. 7, Nq 
body can fay that the continuing in prifon for z, year, 
which the court may order, though burned in the hand 
woulcl, ^s tp reftoring of credit, have operated one way 
or other : but we infift, that the allowance of clergy ' 
fets him right in court, Hnce purgation is aboliflied, and 
is the fame thing as if he had undergone the ceremonial 
part of a formal purgation. It is the allowance of 
clergy that makes the operation or alteration in this cafe, 

bjr 
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hf virtue otlSttc iS of Elh. for he is to have the fame W 
nefit of his clergy, as if he hs^ been delivered to the ordi* 
nary, and purgation had been made ; and now the aK 
lowance of clergy by this a&, gives the fame benefit to 
the party as purgation would have done before this zStf 
and he is in the fame ftate and condition as he would 
I^ave been in cafe of a purgation, or pardon by the king^ 

He then cited Holcrof^s cafe^ 4 Co. The defendant 
was indi£led and convi&ed of manflaughtcr, and he 
prayed the benefit of his clergy. The judges thought 
fit to refpite their judgment therein ; but his prayer was 
entered uppn recoird, and then an appeal being brought 
againft him, it came to be a queftion how far he bad hia 
clergy: for by tbc^a/. Hen. 7. an appeal will lie, not- 
withftanding a convi£lion, if the party have not had his 
clergy; and in this cafe it was adjudged, that the party 
having prayed his clergy, he (hould have the fame bencr 
fit as if the court had ordered every thing to be a&ually 
executed, which ought thereupon to be doae. Then it 
can be no queftion, whether a man (hall be a witnefs or 
no who has had his clergy allowed ? it is fo enteied upon 
record, that the book was adminiftered to him, and that 
he read as a clerk ; for the party has done as much as 
he can, prayed the benefit of his clergy and had it al- 
lowed ; and fo it is entered upon record. The refpiting 
the burning of the hand until the king>s pardon be ob- 
tained, (hall not fiire put him in a worfe conditipn than 
he would have beep, if he had a£lually been burned in. 
the hand. 

In the cafe of Seark^ v. JFtlltamSf lord Hobqart fpeaks 
fi) fully to this matter, that it ought to end the queftion. 
He fays, the ftatute of £/iz. appointing the burning in 
the hand i^ithout purgation, does operate as a ftatute 
pardon to all intents and purppfes, and the party having 
now the benefit of clergy allowed, is in all reipedis in 
the fame condition as it he had been acquitted. Thefe 
are his words to that point : << Whofoeyer fpeaks words| 
^* of accufation, reflediing upon a man for any ofFencei 
H for which he was indidied and convi£led, and had his 
** clergy allowed, an zStion lies as if he had been to^; 
ff tally acquitted from it: it is not tfyi burning in the 
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^ hand, but the allowance of clergy that fets him right 
« in his credit in the eye of the law, and he is thereby 
** in the fame condition ih that refpe£i, that he wduld 
« have been if he never had had any conyidion upon 
♦< him.'* Towards the end of the cafe, his very words 
are thefe ( << Though the ftatute faith^ after burning in^ 
«& the hand according to thip ilatute in that behalf made, 
^ he ihall be difcharged, and if there is no burning in 
«< th^ hand, that makes nothing ; for though it be a caf<! 
«« where the hand ought to be burned, yet it is not fo 
*< efientia) but a man may have t|)e benegt of the ftatute, 
^ though he be not burned % the king may pardon thf 
^ burnings for the burning even in an appeal, is no 
^ {Kirt of the judgment, nor fo much as in the nature of 
» puniOiment, but rather a mark to notify that he may 
«« have his plergy but once/* So that the ftatute cf 
Elizf doth not aboliO) purgation, but gives the party alt 
the benefit thereof, as if he had gone through it, and 
inftead of delivering the party to the ordinary, to mak<: 
{lis purgation, it fays, he (Irall be delivered out of pri- 
fon \ but lead it might feem to repeal the ftatute of 
Hen. 7* as to the burning in the hand, being burned in 
the hand according to the ftatute iq that cafe provided ; 
)>y the ftatute of Hen. 7. he was firft to be burned in the 
band, and then delivered to the ordinary to make his 
purgation ; but by the ftatute of Elh, he, is fir ft par- 
doned of his crime, by being allowed the benefit of his 
clergy, without making his purgation, and afterwards to 
be burned in the hand before he be delivered out of 
prifon ; fo that the burning in the hand is only a condi* 
tion prcfredent to his getting out of prifon, riot to his 
being reftored to his credit. The king may pardon the 
burning in the hand, and in this cafe he has given a par-^ 
don as far as the privy feal, and that is fufficient to (hew 
bis intention of pardoning throughout. 

Hobiart is followed by Haley who fays, clergy gives a 
man capacity to jurchafe goods, and to retain the pror 
fits of his lands, and reftores hira to his credit, accord- 
ing to the cafe in Hokhartj of Searle and Williams, So 
Jitre cicr^y rtfipres the witnefs to credit. 



Wnghty ferjeant, in reply. Admitted tliit a fatdoil 
teftores to credit ; that allowance of the benefit of clergy, 
i^nd butnitig in the hand lipon it, amounts in law to, ot 
is equivalent td a pardon } but here is neither adttal {^ar* 
don nor buirning in the harid ; and the benefit of clergf 
ulloMi^ed is not fufiicient. There can be no pardon witb-» 
out the great feal ; nor is clergy equivalent to p^frdoa 
without butning in the hand^ 

In StarU and WilSami^ cited, it was not needfal to 
burn the perfon convided ; he w^s a cldrk in orders, and 
by law, exempt from burning in the hand, the J^af* 
1 8 £liz. not requiring ariy perfon to be burned in the 
hand that was not before liable t and the moft, Itobhart 
fays, is, that iii cafe whefe the hand ought to be burned^ 
it is hot eflential ; but the pzxty ntay have the benefit of 
the ftatute \ that is, be difcharged without burning ; and 
the king may pardon the burning ; and no doubt, if tte 
king pardons the burning, it is sis efFe£tual as if the hand 
had been a£kually burned ; for the king might pardon the 
whole and -confequently any part. 

Hale^ in his Pleas of the Grown, fays exprefslyi 
that burning in the hand, is now fince fiat. i8 Eli%, the 
confequent upon the allowance of clergy, which hath 
this effeflt : Firji^ it enables the judges to deliver him : 
Secondly^ it reftores him to former capacities : Third/u it 
reftores him to his credit ; and fo it puts him in the fame 
condition as if he were acquitted* What is it that hath 
this efFeft ? the allowance of clergy and burning in the 
hand : there is not to be a delivery of the criminal until 
all be done which is required by law ; and it Was never 
yet pretended, that any perfon could have the ftill ad-» 
vantage of the benefit of clergy, fince the flat. 4 Hen. 7- 
until he was burned in the hand, or the burning in the 
hand was pardoned. To apply this, Mr* Ftench was 
convifted of felony and manflaughtcr, and is neither 
burned in the hand nor pardoned, but he has prayed the 
benefit of the clergy, and has had the book given to him 
to try if he Can read, and he certified he can read— but 
If the reading as a ckrk, without burning in the hand or- 
pardon of it, be not fuificient in the law to intitle him 
to be difcharged, why ihould it be fufficient to reftore 

his 
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iiis drcdit? It Is the wEdlc together watks tKc dffchargd 
and reftores the panyi 

Burrougbsi v. Hdcraft^ has been cited. There a miri 
was convifled of manflaughtdr and prayed his clergy | 
the court did not allow his clergy, but advifed on it : 
this was held fufficient to bar ait appeal, for if clergy 
had been allowed, it had clearly been i. good bar| and 
the a£b of the court in advifing tipoil the prayc^ and 
not allowing clergy where' it ought to be, fhall not pre- 
jfidice the party convi6ied^ but he (hall be in the iame 
fl^te as if clergy had been a£^ually allowed : bat here i^ 
is not pretended that Mr. French defired to be burned xa 
the hand, but that was refpited ill favour to him, with 
intention that he fliould get the king's pardon for tfad 
burning, which is not yet obtained, and confequently he 
is not intitled to that benefit which the law would give 
him, if' he was either pardoned or burned in the hand 3 
he is not fully difcharged of the convi£l;ion, and thdrds^ 
fore ought not to be admitted as a witnefti 

The Judges being called on for their opinion-^ 

Treby, C. J. faid, there could be no doubt, but a 
peer convifted of clergyable felony, would be competent 
without burning in the hand. Here is no pardon, but 
preparation for one, fo thefe two points are out of the 
queftiori. The queftion is, whether this comntibner, be* 
ing convifted of felony, and having his clergy allowed^ 
but being unburned and unpardoned, (hall bie received 
and be allowed to be a witnefs-^ 

I am of opinion he ought not— 

For, whatever quality or credit he might perfonally be 
of, he is by being and remaining a felon convi£i rendered 
hifamous in the eye of the law. Upon the convidion he 
loft, by the intendment of law» that credit which is ne- 
ceflary to a witnefs \ and is not reftored to it by the bare 
allowing of clergy j but is in the ftate as a felon con- 
vift would have been before purgation at common law. 

The chief juflice then ftated hiftorically and minutely 
the common and the flatute law, refpeding benefit of 
clergy, the incapacities it created, and the law of J)ur- 
gation by which the party was reftored to his liberty, his 
goodsj his chatties^ the profits of his lands^ and his 

credit 
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txcdxt as a witnefs er juror, all of which he foirfeitec) ^f 
convi£lion, but was retlored to by purgation and abfo^ 
lution. 

He denied. that the allowance of clergy, by virtue of 
^^at. Hen. 7. frees a man and m^kes him r«^^x in curtd, 
as if he had niade kis purgation, or that by the ftatute 
he was firft pardoned of his crime, by being allowed the 
l>enefit oi clergy. He critically examined uic ftatute of 
Henry 7. Holcr(jfi^% cafe, which he confidercd inapplici- 
ole, and Searle and Williams^ which in his judgment 
confirmed this, that where a convi£t is liable to te 
burned in the hand, he is hot reftored and difcharged 
without it i becaufe the ftatute fays, ** after burning,^' 
but from henceforth the ftatute frees hiifi from ^11 future 
J)unifhment: but Hobbart faith, that where he is not 
liable to burning, ht fiiall have the faid benefit imme- 
diately upon the allowance of clergy pnly. So it was in 
tne cafe of dearie and Wil/idms, for Searle ^as i derlc in 
brders, parfon of Heyden-Germdnf in Ejfexy and coh- 
vidied of manflaughter. So it is, fays the reporter, 
Where the king pardons the burning. And the laft 
words in the cafe clearly (hews his nieanlng, viz. where 
the ftatute fays, " after burning," it inbpofts wherfe 
turning ought to be. 

" 'To me the law is evident. A peer (hall have this 
<< benefit without either clergy or burning. A clerk iii 
•« orders, on clergy alone, without burtiitig^ A lay 
" clerk, not withoiit both.** 

Hale has been cited, he plainly declared the fame opt 
nioii, anc( cites the laft mentioned ,cafe in proof of it. 
His words are thcfe: "What is the efFed of clergjr 
«* allowed ? in antieht time the coiifcquence was, delir 
«* very to the ordinary, either to make purgation, ot 
«* ahfque purgatione^ as the cafe required. But by Jlat. 
«* 18 Eliz. ca. 7. now only buriied in the hand, which 
** hath thefc efFeds : Firjty it enables the judge to deli-i» 
«« ver him out of prifon : Secondly^ it gives Jlim capacity 
•^ to purchafe goods, and retain the profits of his lands : 
*« Thirdlyy reftores him to credit." Searlis eafe. Hob^ 
289, 291. Foxleys cafey 5 Co. 

G G The 



226 

The two books which this learned judge (Hate) citttf 
are full authorities) that it is this burning which enables 
the court to deliver him, srnd that that delivering whidk 
it then due to him, is, by good conftrudiion, in lieu gf 
pardon, which reftores him ta his faid capacity anil 
credit. 

To conclude* This condition precedent (buYnkig itt 
the hand) upon which the reftitution of the witnefles 
credit depends, is not performed by his undergoing the 
faid punifhment, nor difcharged by the king's pardoning 
it, and therefore he is not a legal witnefs. All die ot&er 
judges concurred, and the evidence of Mr« French wa» 
rejeded. -5 S/. TV. \66to 174^ 

Hule tibe i&ectmtr. 

The ixn^s pardon for burning in the hand, on a coll* 
vi£lion of manflaughter, has the fame effe£l in reftoring 
the convidl to competencv and credit, as burning in the 
hand would have had \ which it is agreed has, without 
a pardon, the power of taking arway all incapacities in-' 
ddental to the convidion. 

For the effe£t of fuch pardon by the king, is to make 
the oflfender a new man ; to acquit him of all corporal 
penalties and forfeitures anne:!ted to that offence, for 
which he obtains his pardon ; and not fo much to reftore 
his former, as to give him a new credit and capacity .r 
4 Black/. Comm. 395. 

So in the King, v. Ambrose Rookwood, at ^fejjions 
of oyer and terminer y for the county of Middlefexy fitting 
in the lin^s-hench^ Wejimtnjiery April 8, Will. 3, 1696, 
on an indictment for high treafon^ 

Captain Porter^ who was produced as a witnefs for 
the crown, as appeared by the record, which was read 
in court, had been tried for murder the 36 Car. 2, was 
acquitted of the murder, but found guilty of manflaugh- 
ter \ had not been burned in the hand, but had pleaded 
the king's pardon : and feveral parliamentary a£ts of par- 
don had paf?ed after. 

Sir Bartholomew Shower^ and Mr. PhippSy of counfet 
for the prifbner, fubmitted, that a man conyi£led of 

manflaughter 
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iBanflaughter and pardoned by the iung, ftill remains un- 
qualified to be a witnefs. And they cited lord CqfUe^ 
tnain*s cafe, to (hew that burning in the hand was dtca^ 
tial, and aUb a cafe in i Brtwrihwy to fliew that a man 
attainted of felony, though pardoned, cannot be of an 
inqueft, and confequently cannot be a witnefs, for the 
one (hould (land as clear and unfufpeded in his probity 
and veracity as the other, they being both fworn, he to 
give evidence, the other to determine upon oath : and, 
as lord Coke fays, if a man be convided of felony and 
pardoned, he cannot be a juryman, for though puniCb- 
ment be pardoned, the guilt remains, fo that he is not 
probus et legaTu homo ; and every particular perfon has an - 
intereft in it, that they have clear and free perfons to be 
jurymen and witneffes. Lord Ca/Hemain^s cafe. 3 Sf. 
9r. 36. BrownL 47. Bulji. 154. 

By the 1 1 Hen. 4. a man attainted cannot be a jury- 
man, though pardoned by the king : it was objefled in 
that cafe that he might be a witnefs, but Jmeiy juftice, 
faid it Mras the fame reafon, if he be not fit for a jury- 
man, he is not fit for a witnefs ; they ought to be both 
prohi et legates homines. Buljirode is the fame j it was in 
the cafe of a prohibition for a modus decimandi^ where 
the fuggeftion is to be proved by two witneffes, it was 
obje£led, it was not proved by two witneffes, becaufe 
they were both attainted of felony, and though they were 
pardoned, yet that did not make them good witneffes in 
the opinion of the court* 

Holt, C. J. This is quite another cafe, it docs not 
come to your points* Here is pardon upon -pardon, by 
a£l of parliament. 

Shower and Phipps^ The parliament pardon is out of 
the cafe : for if the pardon from the king be a good par- 
don, there is no guilt for the z6t of pardon to work upon. 
We fay this, a man that is adually pardoned the puni(h- 
ment by the king's pardon, and afterwards an aft of 
pardon comes and pardons all offences, does nothing ; for 
the man is not a fubjcft of pardon, having been dif- 
cMarged of his puniihment before. He is not an offen- 
der within the meaning of the a£t of parliament \ there- 
QQ z fore 
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fore it works nothing as to him/ and he (lands ^ much 
4iiabled from being a witnefs as before. 

Ho{.T, C. J. Thofe pafes put aire no authorities in this 
matter, fpr where there i^ a cpnvi£tion of manflaughteri 
and the party is pardoned^ that pardpn of the king works 
in the way qf difcharge as much as the burning in the 
)iand. It is the fame thing. It is admitted that will dif-> 
charge him to all intents ^nd purpof^s^ and fo does this 
;|s effefluallyi for having his clergy, and being burned 
in the hand, works by way of (tatute pardon, The cafe 
of a juryman is not the fame with this cafe \ but even in 
that cafe the party convi£^ed ^fte^ the king has pardoned 
him, is not dif^bled from beipg of a jury \ but luppofing 
that to be fo, th^re are many cafes whf re a man ihay be 
a witnefs who cannot be a juryman. |t is true, the 
credit of fuch a witnefs is left to <he jurv, but it is no 
objeflion againft his being a legal witnels ; and it is a 
ilrange thing that becaufe l^e was pardoqed by the king, 
if that were deficient, fhat therefo^re the a£t pf pardon 
ihould have no efFe^. Truly that is to fay, th^t the king's 
pardon works fo as to have nothing left for the parlia- 
ment's pardpn to yrork upon ; and certainly the king's 
pardon lets him fq right, that to all intents and purpofes, 
he is as good a witnefs as ever he was ; and if any thing 
remained to be done, the a£l of parliament has done it, 
^nd fupplied the defeft j but the king's pardon is fuffi-^ 
cient. 

The attorney and folicitor-genei^al^ for the crqwnj cited 

the cafe of the lord Cafllemqin^ wherein Dqngerfieldy who 

had been burned in the hand for a felony, was held to 

be a legal witnefs \ and to the fame point the opinion of 

J?o//. htiles 38.8. And Q^f^ cafe, in which Aaron 

§mith was produce^ as a witnef§, and, the prifoner ob- 

je£bed to his competency, becaufe he had ftood in the 

pillory, bvit the court faid, the aft of pardon did rcftore 

him to all indents and purpofes, ad literam /egif^ 
Ante . >.. ^ ...;.;.. . 

Holt, C. J, In Aaron Hill}^ cafe the conrt did not 
decide upon the infamy of the offence, but went upon 
the pardon. "Why the ve^fy parliamentary pardon comes 
jrom the king •, th^ king has a full power of pardoning 

and 
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and where he does pardon under the great feal, it has 
the full effeft of the parliamentary pardon. A pardon 
before attainder prevents all corruption of blood 5 fo that 
though a man forfeits his goods by conviSion, yet, after 
a pardon, he is capable of having new goods, and (hall 
hold them without any forfeiture whatfoever : for the 
pardon reftores him to his former capacity, and prevents 
any further forfeiture. Indeed, if he had been attainted, 
whereby his blood was corrupted, no pardon, whether 
it were by the king or by the parliament, could purge 
his blood without the reverfal of the attainder, by writ 
of error or aft of parliament, or exprefs words in the 
aft to reftore blood ; either fpecies of pardon makes him 
a new creature, gives him new capacity, and makes him 
to all intents and purpofes, from the time of the pardon 
to be probus et fetalis homo^ and a good witnefs. Indeed, 
this <;rime might be objefted againft his credit ; but it ig 
not to be urged againft the fumciency of his evidence 5 
thafis his being a witnefs-^— captain Porter was fworn and 
examined. 4 &. Tr. 642. Vide the carl of Warwick % 
^afe. Ant^ . Poji , 

<lule tSe t:l)irD. 

The legiilature of England, taking Into confideratioh, 
^ the ftatute exprefles it, that the puniihment of burn- 
ing in the hand perfons convifted of felony, within be* 
nefit of clergy, is often difregarded and inefieftual, and 
may fix an everlafting mark of difgrace and infamy on 
offenders, who otherwife might become good fubjefts } 
hath enafted, that any perfon liable to fuch burning, 
may be puni(hed by a moderate fine, at the difcretion of 
the court, except in cafes of manflaughter, or by a pub- 
lic or private whipping, not ^nore than three times, and 
in the cafe of female offenders in die prefence of fe* 
males only ; and that fuch fine or whipping (hall have 
the like effeft and confequences to the party, with re-- 
fpeft to difcharge or reftitution to capacity and credit, 8cc. 
^ if the burning had been inflifted. Stat. 29 Geo. 3. 
ff-74-/^^-3- 1779^ 
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At common ]aw> a perfon ituli£lcd of petit-Iarcenj 
not being liable to be burned in the handy was difqualt* 
fied from being a witnefs, although the punifhment of 
the fentence adjudged was infii£ted. The KinGj v* 
M»KlNPER, z IVitf. i8- 

Sule tbe jrourtb* 

But now, hj^atut^y it is enafted, that a convi£lion 
of petit-larceny, fliall not incapacitate the party con- 
vifted from being a witnefs. 5/^/. 3 1 Geo, 3. ca* 35. 
Irtjb 36 Gfo. 3. ca* 9. 

Bat a pardon from the king has no manner of force, 
as to the purpofe of rcftoring capacities or competency 
to the convift, unlefs it hath paflcd the great feal ; there- 
fore where the objeftion is made to competency, by 
producing the record of conviftion, the produflion of 
the pardon with the great feal annexed, is neceflary evi- 
dence to rebut fuch obje£lion. 2 Hawk. P. C. ca. 37. 

So in the earl of Warwick's cafe, before the lords, 
12 Will, 3. before cited ; a man was called as a witnefs, 
who had been convifted of felony, within the benefit of 
^^^^gyi ^^d had prayed his clergy, and it is allowed, 
but the burning of the hand is refpited, and a warrant 
under the privy feal was made out for his pardon ; yet 
the judges held, that he could not be a witnefs until nis 
pardon had palled the great feal^ and that he had pro- 
duced it and pleaded \ty fub pede ftgillu $ ,St» Tr. i66, 
J^nte • Po/{ , Murpbfs cafe. 

And in. McDonald, v. Ramsay, Trinity %i tsf aa 
Geo. 2. 1748. Ban. Reg. The prifoner had been con- 
irifted of high treafon, 1747 ; but his majefty had given 
orders for preparing a pardon for him, on condition of 
his continuing abroad for life. On motion to difcharge 
liim from arreft in a civil fuit : the court faid, we can. 
not take notice of his majefty's intentions touching th^ 
pardon. The crown in cafes of pardon, fignifieth its 
pleafure finally ^nd irrevocably by the great feal, and by 

that 



tbat attiri^* A {5ardon may ndt pa(s at all ; <:»* xt titzf 
Upon other conditions than thofe fuggefted from the bar, 
or it may be a free pardon. Fofl. 6z, i Wilf.2i']. & d 
Leach. Cr. Ca.^ Edit. 1x7. Pojt . Murphfs cafe. 

And in the KinC, tr. PatriciS: MdIiphy, and others, 
Old'Baileyy July fejjion^ 1773* The defendants were in- 
dited before WilIes, J. and Glykn, ferjeant and re- 
corder, for a highway-robbery. 

Silvejtefi couflfel for the prifoner, objefled 16 the 
competency' of the principal witncfs, William Gully^ 
upon the ground of his being a convi^ under ientence 
of death y in evidence of which he produced the record 
of his conividlion y and 2 witnefs to idciitify his perfon. 

Lucasy for the crown, produced the hinges Jign manual^ 
under which the prifoner had been difcharged, on his 
givine fecurity to appear and plead the next general par- 
don that fliould «come out^ 

The Court held the objedJioit incontrovertible 5 fcf 
nothing lefs than a pardon, under the great feal, can re-- 
ftore the competency of the iritnefs, and it was impof- 
fible for the court judicially, to take notice of his ma- 
jefty's intention, to pardon which is the extent ef what 
the fign manual has fignified* The judges determined, 
in the cafe of the earl of Wartvicky that if a man be 
convi£led of felony, that is within clergy, and prays his 
clergy, and it is allowed, but the btirning in the hand is 
refpited, he cannot be a witnefs until his pardon has 
pafled the great feal, and he -has produced and pleaded 
\t fub pedejigilli i for as it is for his benefit, it is pre- 
fumed to be in his cuftody, and it would be error to 
grant him the benefit of it until it has been allowed i 
but letters under the hin^s Jign manual cannot be pleaded 
as a pardon. Leach Cr. Ca. 3 Edit. 115, 1 16. 3 Stamf, 
103. 2 Hawl. PL Cr. 6 Edit. 558. J^nfe 

aule tjje ihivt]), 

Thcilng's pardofi for treafon or felony, after a con- 
vi£lion or attainder, reftores the party to his compe- 
tency. 

And 



And does fo far dear ihe party convi£led ox attainted 
tt the infamy and all the conlequences of hH crimen 
that he may not only have an a^ion for a fcandal, in 
calling him a traitor or a felon, after the time of the 
pardon, but may alfo be a good ivitnefs : becaufe the par- 
don makes him as it were a new man, and gives htm a 
jnenv capacity and credit* t HawL PL Cr* ca. 37. and 
ca. 46. ., 

Hale, to the fame point fays, if the king pardori 
thefe offenders, they are: thereby rendered competent 
witnefies, though their credit is ftill kft to the jury, for 
the king's pardon takes away pasnam et culpam in Joro hu^ 
tnanoy but yet it makes not the man an honefl: man, and 
therefore he ihall not be a juryman, but yet he may be 
a witnefs, contrary to the opinion of Qoke. %HaU 278. 
Hoh.6^y 81. Bulfl. 156. 

On this rule, in CrosBy^s cafe, Holt, Q* J. make^ 
this (liftin6lion« Where there is a convidlion for a cri* 
minal p^ence, the king cannot reftore the party to hia 
credit, but gives him credit for the future. 5 Idod. 15* 
Ante « 

in the ItiNG, V. Thomas ReilIy, Old-Sailcyy July 
fejftons^ 1787. in this 6afe it appeared, that John M*Dd^ 
niel had been convifted on Jtat, 3 1 Geo. 2- ca. i o. which 
makes it felony without benefit of clergy, to take a falfe 
oath, or procute any other perfon to take a falfe oath^ 
to obtain the probate of any will, or letter of adininif* 
tration, in order to receive officers or ifeamcn's wages, 
pay, prize-money, &c* 

In the courfe of the trial of John M^Danie/, it was 
difcovered that Thomas Rei/Iy, who appeared as a wit- 
nefs, had fuborned the prifoner to commit the offence j 
and he was committed to take his trial \ and no judg- 
ment ^as paiTed upon the prifoner* 

Shepherd and Garrow, counlel for the prifoner, pro* 
duced the record of M^DaniePs conviction, and fub- 
mitted, that his competency was thereby deftroyed, not- 
withdanding the convi£tion had not yet been followed by 
a judgment. 

SUve/ler znd Fielding for the crowil, waved the argu->- 
^ent upon this poinf : and M^Daniel being called fipon 

to 
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to fay wliy judgment and execution ftiould not be dwatdei 
agdinft him, pleaded his majefty's pardon^ in bar^ whicH 
^as allowed. 

Tlic queftiori therfefore was, whether a fpecial pardon, 
granted after contlftibn ori £his ftatiite^ but pleaded and 
allo^^ed in bar of the jiidgment, reftored the witnefs to 
Competency; or whether it only remitted him from the 
puniflinient to which he Would hate been liable in con- 
fequence of an attainder; 

For the priforier it was contended, that as a pardon^ 
by the particular manner in which it. is penned, merely 
imports aii intention on the part of the king, to difcharge 
the party from futUre puniflimerit, it was to be confi- 
dered as a charter (ffremiffion only^ and could not, by con- 
fequence and dedudion, be co'nGdered as a charter of 
refiordtton\ fo as to remove the difability to which the 
witnefs had once been feridered liable, and enable himi 
thereby to prejudice the intetcfts of third perfons, by 
giving evidence againft them; 

The counfel for the crown anfwered, that the king's 
pardon not only remits the punifhment, but teftores tnc 
Convift to his plermm et Itheram leg£rh. And they relied 
on 2 Hale PL Cri 278. 2 Hawki PL Cr. ca. IZ^ fe^* 

The couRt were decided, that in cafefs of felony, ai 
pardon from the cro'^n teftores the competency of the 
tonvifl 5 and that the verdiA againft M^Daniel was td 
be confidered as a convi£iion of a felony committed 
through the medium of p'erjuty, and not as perjurf 
itfelf. V 

The evidence df M^Daniel waS accordingly received^ 
arid the jury found the prifoner Reilly guilty : but judg- 
ment was refpited for the opinion of the judges. 

Wilson, J. in June feffidn, 1788, informed the pri- 
soner, that the judges were of opinion, that if M^Da^ 
hid had not received his majefty's pardon, {ottit doubt 
might have been entef tained, but that as he tiras par- 
doned, and that pardon regularly allowed, they are clear 
that it not only refpites the convi£t from punifhment, 
but entirely abfolves hihi from the crime, and reftoTea 
bim completely to his former competency and credit. 

H H The 
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The cafe of Cuddenjloh^ v. JTilkinSf is precifeljr in poid^ 
and decifire of the queftion ; for it is there exprefsly de^ 
terminedy that the king's pardon doth not onljr clear th^ 
offence itfelf, but all the dependencies, penalties, and 
di/ainlitieSf incident to it* The judCes therefore arc of 
opinion, that the teftimony of M^Daniel was j^roperly 
admitted in evidence, and that Thomds Reilly, the pri- 
foner at the bar, has been legally convifled on this in- 
didlment. The prifoner received fentencc of death. 
Leach Cr. Ca. 2 Edit. 36 1. 3 JSdit. 512. Hohi 67, S2i 

The above cafe feems conclufively to fettle the quet 
tion^ whether the king's pardon generally, reftores the 
competency of the convifted party : heretofore fomc 
held, that the king's pardon takes away the punifhment 
indeed, but doth not remove the crime, and that the tur- 
pitude of the erime remaining, is ever a prefumption 
againft his evidence, 2 BrownL 47. 2 Bulfl. 154. 2 Sid. 
221. i Danv. Abr. 163. //. 6. Cro. Jdc, 622. 2 S/. 
3V. 521. 4 S^ 2V. 269, LwdCafilemairfi ca. 3 S/. 7r^ 
46, 47. AnU i 

Others, however, and among thofe Gilbert, G. Bw 
artd ferjeant Hawkins, whofe opinion joined with that 
of Hale, eonftitute an authority irrefiftible, hold that 
the king's pardon reftores the reputation ; and the lofs of 
reputation being part of the punifliment, the king's par- 
don that can take off the whole punifliment, muft by 
neceflary eonfequence, reftore reputation i and that the 
king, as conftitutional guardian of the life, liberty, and 
eftate of his fubjefts, is the beft judge of the confe-> 
quence of his pardon. 2 St. Tr. 269. 3 St. Tr. 585, 
610, 552, 553. 4 5/. Tr. 610. Gilb. Evid. bf Loftf 

26(>i 

So that if any perfon gUilty of thefe crimes by which 
the credit is loft, be afterwards pardoned, it muft be 
fuppofed he hath repented of his fault and hath returned 
to a better mind, and therefore that his evidence is not* 
dangerous to the life, liberty, or eftate of the fubje£i« 
Ibid. 2 Hawk. PL Cr. ca. 37. 

But, as has been repeatedly faid, though a man con- 
vifted of an infamous crime be re-admitted to competeticyf 
by the royal pardon, a jury, doubtiefs, will exercife their 

difcretion 
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difcretlon as to the cre^ due to hini under thefe circum* 
ftances, according to the naturp of the offence of which 
he was pardoned. 

aufe tbe &t\\m^. 

But though the king^s pardon will remove a man-s 
difability to be a witnefs, in all Cafes whatfoever, wherein 
fuch difability is only the confequence of the .convic- 
tion or judgment againft him ; yet fuch difability is not 
removed by the royal pardon, where it is an exprefs part 
of the judgment ; as it is in confpiracy at the fuit of the 
king, and in perjury on the ftatute.- 2 Hawk. PL Cr. 
ca, 46. 

Hawkins refts the above diftin£lion on. the opinion of 
Holt, C. J. in the King^ v. Crojby ; in wliich cafe the 
chief juftice is reported to have faid, in the King^ v. 
Wicden Fordy the queftion being, where the king could 
pardon a difability, and where not : Holt, C. J. took 
this difference, ^z. where the difability is only the con- 
fequence of the judgment, the king may pardon it, but 
'where the difability is part of the judgment itfelf, the 
king's pardon will not take it away. Therefore if a 
man be convifted of perjury on the ftatute, the king's 
pardon will not reftore, for it is not a confequence but 
part of the. judgment, viz. ^9d impojlerum non Jit re^ 
eeptus ut teflis. Co. pntr. 300. 2 Salk. 689. Ante 

As in the King, v. Griepe, Mich. 9 Will. 3. at bar. 
Banc. Reg. On an information for perjury : and it was 
objefied, that this information is for perjury at common 
law, which is punifliable, though it be not corrupt or 
material to the iifue, or prejudicial to any. 

The couar anfwered, that the ftatute only inflifts a 
greater punifliment> but does not alter the nature of the 
offence. And, 

Holt, C. J. faid, that perjury at common law was an 
infamous crime, and the ftatute 11 Hen. 7. ca. 25. fup- 
pofes fo. And in the Mirror of Juflices, tit. infamy^ per- 
jury is mentioned. - So Fortefcue de Laud, AngU There 
is no reafon therejfbre for any diverfityin the crizfics. upon 
^tute or at common law; but the puoilhments are 
^H ? different. 
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^itkvtntf for iii conyl^lions upon the ftatute, di/hkiiiff 1i( 
part of the judgment, but at common law it is onljr a 
confequencei and thereforCi at common law, the king 
may pardon and reftore the convi£b to his competeqcy) 
but upon the ftatute he cannot : but he muft reverfe the 
judgn^ent or he cannot be reftored. i Ld. Raym> 256. 
o. C. 12 Mod. 139. Comb. 459. 2 Salk. 512. Cartk 
421. Ho/t. S2>5' C(?iwy.i?^.43. 5 Jlfof/. 343. ^Mo4^ 
342. . 

Therefore the courts of law now hold, that pn per-: 
jury at common law, the party pardoned may be a witt 
nefs, becaufe the king has power to take off every part 
of the penalty, and this efiei£lualiy comprizes a power to 
difcern whether it is proper that the offender ihould be 
reftored to credibility : but if a man be indid^ed fqr per- 
jury on the ftatute^ the king cannot pardon fo as to diT^ 
charge hi^ incompetency : for the king is excluded an4 
divefted pf that prerogative by the es^prefs words of the 
ftatutCj which are thefe : " the oath of fuch perfon fa 
*< offending, is not to be received in any court pf rc«3 
<< cord," or as the ftatute elfewhere expreffes it, « the 
U offender from thenceforth to be difcredited, and dif- 
*< abled for ever to be fworn in any court of record/^ 
EngUJlat. 5 Eli%, ca. 9. * Irijb JlaL 28 Eliz. ca. 2. fed* ly 
.Gilb. La. Evid. by Loft, 260. 

In every pardon under the great feal, the capacities of 
the convift are reftored immediately on the pardon be«? 
ing recorded ; and if the pardon be conditional, then in 
like manner after the performance of the condition, the 
competency of the party to be heard as a witnefs is rtff 
Jioredy or legally created. Gi/A. La. of Evid. by Loft, 2551. 

By a ftatute pardon every one within that pardon i^ 
reftored to competency^ and is to be confidered as received 
ifnto fociety as a perfon of credit \ for no Qian can be 
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p^iniihed !n his rf putation, when the public voice hath 
difcharged him from his oflfences. Gilb, La. of Evid. 259* 
And therefprey as has been ftated, the convict, after 
pardon, may have an a£lion 6f fcandal againft any per^v 
fon accufing him of the crime for which he was (:Qft- 
yidled. Anie 

The certificate of the clerk of the crown, peace, or 
affizes, of a defendant having had the benefit of clergvi 
or of the ftatute, is evidence thereof on a fubfequeiit 
indjStment. Irijh fiat. 9 Will. 3, ca. 7. feB* 7. ^n4 
9 Ann. ca* 6. Jedi. 5. 5 S^U at largi^ 262, 



CHAPTER XX. 
Op th$ Competency (f Juices and Jurors. 

idule tie firft* 

It is no exception to a perfon giving evidence either 
tor or againft a prifoner on his trial, that he is one of 
the judges or jurors. % Hawk. P. C. ca. 46. 7 £dit. p^ 
008. 

And on the trial of the Kboicidbs, Old-Bailey^ De^ 

^^fembiTf 12 Car. 2. Anncf 1660, fecretary Morris, and 
Mr. Anne/ley, prefident of the council, were both in 
commiffion for the trial of the prifoners, and fat upon 
the bench ; but there being occaGon to make ufe of their 

^ teftimony againft Hacker, one of the prifoners, they 
both came ofi^ from the bench aiid were fwom, and gave 
evidence, and did not go up to the bench again during 
that man's trial. And it was agreed by the court, they 

..were -good witnefles, though in commiilion, and might 
be made ufe of. 2 Hawk. P. C. fa. 46. Kelyng 12^ 
l^deff.iii. %St.Tr*z%4. 
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Kttfo t|)e Jbtttm^ 

Judges who have fat on oqc trial, may be called upon 
0s witneffes for a defendant on a fubfequent triali for 
though a judge cannot take notice of any thing not pro?edv 
he may and ought to be a witnefs, if he knows any thing 
materia) of the n>attcr tried before him and others. 4 Stf 
Tr. 85, 202. 

So in the KinGi v. Titus Oites, Mafier^ i Ja$. % 
1685. B, R. The defendant, on his trial for perjury, 
called on Montague, C. B. who had ikt as a comrnu- 
' (ioner of Oyer and TermhieTf at the Old-Bailey^ on dffi 
trials of Ireland^ Whitfbread ^nA, Laffgborn, to give tefti* 
mony, that the judges on thofe trials had received fad& 
fa£lion fron^ the fulnels and fairnefs pf the evidenc(^. 
then delivered. 4 St. Tr, 40. 

So in lady Ivy's- p^fe, ^rmityf 316 Car. 2. B. R. before 
JeffEries, C. J. Mr. Baron Gregory was called on as ^ 
witnefs, to prove his perufal of certain deeds where he 
was counfel. 7 5/. Tr. 580, 597. 

And in the King, v. P^te^ Finerty, at a commifr 
fion of Oyer and Terminer^ &c. for the city of Dublin, 
December, 38 Geo. 3. before Downes, J. The defen- 
dant was tried for a libel upon government, and brd , 
Yelverton, C. B. called by him as a witnefs, was fworn 
and examined, not only to his hand writing at the foot 
of fome affidavits, but to fa£ls refpeAing a recommen- 
dation from the jury, who were impanelled on the trial 
of William Orr, who had been tried and convi^d be- 
fore his lord (hip of a capital felony, in adminiftering the 
oath of an united Irifliman. His lordfliip gave his evi- 
dence on the tabk. Finert^s Trial by Ridgpway, 51* 
M^ S, ttote* 

HvtUt tije il)icb^ 

Jurors may be examined nolt only to the charaAer of 
prifoners, but to fa£is in the caufe ; but ^ey muft be 
IVorn as other witnefles are ; and they muft give theif 
evidence in open court, in the ufual way. 

CHAPTER 
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CHAPTER XXf. 

bf the obligation §n Counfel^ Attornies^ SolicitorSj and 
Agents J to keep fecret the communicatioos of their Client f 
refpeBing the Suits in which they are retained: and of 
the privilege claimed by perfons of other defcriptions, not 
to difckfe in evidence fecrets communicated td them. 

!Sufe ti}e jfirtt^ 

NEITHER CGunfel, nor attorniesj ought to be per* 
Initted to difcover the fecrets of their clients, though 
they offer themfelves as witneffes for that purpofe. 

-This is. the privilege of the clienty and not of the 
counfel or attorney ; and it is founded on the policy of 
the law, which will not permit any perfon to betray a 
fecret with which the law hath entruflied him^ BuL N* 
P. 284. 

But the general rule feems derived froin lichee. That 
formerly, in the Ampler (tate of fociety and laws, per- 
fons appeared for themfelves, and conduced their own 
claims and defence^, without needing the affiftance of 
men educated to the formal praftice of the law. When 
the extenfion of propertjr, the increafe of laws^ thci 
magnitude, number^ and fubtilty of legal queftions> ren* 
dered this no longer lafe or pradicable, the attorney, 
as the name indicates, became the legal reprefentati\p 
of his client in the caufe. The anfwer of the agent was 
the anfwer of the principal; and whatever the party 
could: have done perfonally was conclufive, when tranf- 
afted in his placle by his legal proxy, It was therefore 
cbnvetfely juft, that the attorney fhould neither be com- 
pelled nor permitted to anfwer queilions pointed at the 
difclofure of fa£):s, which to divulge, would be incon- 
fiftent with the nature of fuch representation, being of 
that kind which the party could not have been obliged 
to anfwer. Reading on ihejlatutes^ Geo. 2, by Rayner ill. 

Rayner is not the fiirft lawyer who has derived the 
tule of profeiHonal confidence, from the nature of pro- 

fei&onal 
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i^ffionai Ctuations. In ANNSSLEti v. tlte earl of Ail^ 
CLESET, Exchequer^ Ireland^ at bar^ the Recorder of ' 
Dublin, arguing for the defendant, fays, formerly fuit-^ 
ors appeared in court themfelves, but as buGnefs muld- 
t)Ued and became more, intricate, and titles more pienr- 
{>Iexed, both the diftance of places and e'ncreafd of bofi- 
iiefs, made it slbfolutely necefiary that there (hoUld be a 
fet of pedple, who fhould (land in the place of the ftiiN 
ors^ and thefd perfons are called attornies. ' Since tUs 
has been thought necefiary, all people, and all courts^ 
tiave looked upon fuch confidence between the party and 
attorney to be fo great, that it would be dcftruftive tof 
all bufinefs if attornies were to difclofe the fecrets iai 
their clients. . 9 ft. Tr. 387. 

So in the King, t/. Wat^nsom, Mich. 13 Geo. i- 
Hifi PriuSf indi£lment for perjury in an anfwerin chan- 
cery. The mailer who took the anfwer was called, but 
could tiot identify the perfon. The profecutor inOfted 
upon examining the defendant's folicitorj who wsts prefcnt 
at putting in the anfwer, and had been iubpcenaed ; but 
he infiding on his privilege, the chief juftice would not 
compel him to be fworn, fo the defendant was acquitted^ 
4 Stra. i\lL2. 

cy The Reporter put a query upori this dccifion, the 
evidence required being a fadi in the knowledge of 
the folicitor, and no matter of fecrecy communis 
cated to him by his client. Vide Pg/?, rule 5. 

]6ule tibe ^econl^. 

iTie general rule abdve laid dowti, is confined to fiich 
fa£ls as have been communicated by the client to his 
counfel, attorney, or folicitor, refpeftivdy, in giving 
profefiional inftruflions in the caufc in which they are 
retained ; for the counfel, or attorney, nlay be ela- 
mined to a fa£l of their own knowledge, which they 
might have known without being counfel or attorney ixl 
the caufe. BulL N. P. 284. 

As in lord Say and Seal's cafe, Mich. 10 Annty B. R. 
Ejeflment at bar, to prove a recovery good, a deed di- 
toQing ;the ufes of the recovery and the fine, to wit, 

the 



ttie chirdgraph of the fine and common recoteiry inrtkd 
produced. And . lord Say and SeaPs counfel deGred to 
call one Knight, an attorney at lawy to prove, that 
thou^ the deed was dated October the twenty-third, it 
ixTfts not executed until five months after^ to wity in 
March. 

The attorney was the perfon intruded in fufieriiig the 
common recovery. 

The counfel fot the heirs at law obje£led : becaufe a^ 
fin attorney has a privilege not to be examined as to the 
fecrets of his client's caufe ; fo, the attorney's privilege 
Vas likewife the client's privilege ; fofr the client inftruSs 
the attorney with thd fecrets of his caufe upoh confi« 
dence, not only that he fvi/l not, but alfo that though he 
ivotdU, yet that he Jbculd not be admitted by the law to 
betray bis client, and for this HMeacb\ cafe Was relied 
on. 

The court were of opinion, that tJolheacV^ cafe was 
good law ; and that atn attorney's privilege was the pri- 
vilege of his client ; and that an attorney though he 
nmuldy jttjhould not be allowed to difcover the fecrets o£ 
his client. But notwithftanding this, they thought 
Knighfs evidence was to be received ; for that a thing o£ 
fuch a nature as the time of executing a deed, could not 
be called the fecret of his client ; that it was a thing he 
might come to the knowledge of without his client's ac-^ 
quainting him, and was of that nature, that an attomer 
concerned, or any body elfe, might inform the court oL 
Knight was fworn. lO Mod. 40. 

So in Akneslet, v. the earl of ANGLi^sBt, Mkh* 
16 Geo. 2. 1743, at bar, in the exchequer of Ireland* 

EjeBment. A queftion arofe, whether John Giffiardf 
an attorney, who had been twenty years profeifionally 
employed by the earl of Anglefey^ fhould be permitteci 
to give in evidence, a converfatwh which he had with that 
nobleman, refpe£):ing a profecution againfl Mr. Annejley^ 
for murder; from whence it would appear, that the 
earl of Anglefey privately took an a£tive part to profecute 
him to convidion, in order that he might be hanged, 
and the earl thereby be freed from his claims to the ef- 
tate, for which the eje£tment was brought. 

II To 
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* To this it wat ohjeetei^ diat the mtndk hMbg facte 
attorney to the earl of Anglrfij^ he was io keep me Cd- 
cretS'Of his client, and ought not to be fermitted to 
difiiAafiB them, and, as autt^rides in pmit^. there urere 
citttl^f^/) ▼• Pideerhig. 1 Fm. 197. And hrd ^ 
and Seafs cafe. Ante 

After this queftfon had been nioft. le ar ned l y and eb» 
faorately argued, the Court determined Io the fiDlkhrii^ , 

B0WB8, C B. (afterwards chancellor) £udy ihe pvblk 
are interefted in me event of this <}ueftion, Io far as it 
lAav aficfO: the necefiary confidence between die client 
and his attorney or agent ; and caution Ihould be ufed is 
fixing bounds to that truft. The proper way wHl be, to 
determine this and erery like cafe, upon their own cir* 
'cumftances. What has been urged to take die prefent 
cafe out of the general rule was, that the couTcriatkm 
to which die plaintiff's counfcl would examine Mr. G^ 
fardf was neidier in any caufe wherein he was concerned 
for the defendant, or rehtire to any in which he was 
cdnfuhed, or intended to be employed by the defendant. 
If fo, the queftion will be — << Whether an attorney 
^ fliall be permitted to difclofe the general converfation 
<« he had with his' client, without relation to him as his 
<< attorney?'' Now, admitting the policy, of the law^ 
in protecting fecrets difclofed by the client to his attor- 
ney, to be as has been faid, in favour of the client, and 
principally for his fervice, and that the attorney is inioco 
of the client, and therefore his truftee> does it follow 
from thence, that every thing faid by a client to his at- 
torney fsdls under ^e fame reafon ? I own I think not % 
becaufe there is uot^he fame neceffity upon the client to 
truft him in one cafe as in the other, and this the court 

Say judge from the particulars of the converfation. 
ipr do I fee any impropft'iety in fuppofing the fame per-^ 
fon to be interefted in one cafe as an attorney and agentp 
and in another as a common acquaintance. In the firft 
cafe» the court will not permit him, though willing to 
difcover what came to his knowledge as an attorney, be- 
caufe it would be in breach of that truft, whidi the law 
fuppofes to be oeceffary between him and his employer : 

but 



Iwt where the cfient talks to hira at large as a friendi anS 
tiot in the waf of his profeffion, the court, is not undet 
the fame oUigations to guard fuch fecrets^ though in the 
bread of ail attorney. 

The cafe of CtOts and Pickering reftrains profeflbnal 
confidence to what came to the attorney's knowledge as 
attorney ; and fo is^ tbt cafe of lord Say and SuJ: the 
Evidence to which the attorney was there produced being 
to the defe£liye execution of a deed, to make a tenant 
to the^^n^ for fufiering a recovery, in which the wit- 
nefs had been employed as attorney, which was the fe« 
cret of his client's caufe. I found my opinion upon the 
nature of the teftimony propofed, which appears to have 
been cafoal converfation between the witnefs and the 
earl of Angltfey^ not neceflary to have been communi- 
cated by his lordfhip : and as to the private trufts be** 
tween man and man the court cannot interpofe. I there- 
fore think the witnefs may be examined to the defen- 
dant's declarations, i Ventr. 179. Ante 242. 

MouNTENT, B. wais of opinion, that, the evidence 
ought to be received, and that upon the very principles 
laid down, and the authorities of the cafes cited by the 
defendant's counfel. He admitted, that attornies ought 
to keep inviolably the fecrets of their clients, and that 
for the reafbns ofiered by the recorder of Dublin. That 
u to fay, that an increaie of legal bufinefs, and the in- 
capacity of parties to tranfi^^l that bufinefs themfelves^ 
made it necefiary for them to employ (and as the law 
properly exprefiS^s it, preponere in loco Juo) other perfons 
who might tranfa£i that bufinefs for them. This necef- 
fity introduced with it the neceffity of what the law hath 
juftly eftablifhed, an inviolable fecrecy to be obferved by 
attornies, in order to render it fafe for clients to com- 
municate to their attornies all proper inftrufilons for the 
carrying on of thofe caufes entrufted to their care ; and 
keeping thb original principle in view, it cannot be dif- 
ficult to determine either the prefent queftion, or any 
other that may arife on the fame head. On the other 
hand, whatever is not neceflary to that purpofe, the at* 
lomey is at liberty, and in many cafes ought to difclofe. 
II 9 Dawson^ 
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^ Diwsoy, B. coincided^ ^nd on the fame greunda, 
p St. Tr. 380. 

Sule tjbe ar|)irtr. 

A counfel or attorney may alfo give evidence of fids 
which came to their knowledge preyioiis ^o iheir bein^ 
employed, JBuIf. jV. /*, 284. 

A counfel or attorney may give evidence of fafts which 
came to their knowledge before retainer in the caufe de« 
pending ^ for as to fuch matters they are clearly in the 
fame fituatiQQ ^s znj other perfon, flul/, N. P. ^S/^. 

fHviz G)t JPtftJ^ 

So if the eounfd or attorney were prefent when the 
client was fworp to any judicial documents ; upon an 
indi£tment for perjury, upon fuch fwearing, diey would 
be competent to prove the fa£l; of taking the oath ; for it 
is a fad of his own knowledge, and no matter of fe-r 
crecy committed to him by his client. Bull. N. P. 284, 

This rule anfwers the query to the King, v. Watkin* 
$ON, and fhews the decifion in that cafe tp'be erro^eou||f 
J Sir. X122. ^nU rule i, ^, 

Rule tibe i&ijctj). 

So alfo if a counfel or attorney be witnefs to a deed 
produced in a caufe, fte fhall be examined as to the timo 
it was executed f Lord Sat and Seal's cafe. Rule %• 
Ante 

And if an attorney, who is fuch fubfcribing witnefSf 
refufes to give evidence of his atteftation, &Cf upon fer- 
vice of a fubpoena upon him, the court out of which 
die record iflues, will grant an attachment againft him. 
" TTiis is fettled in Doe, ex dim. Jupp. v. Andrews, 
Trinity) 18 Geo, 3. on a rule to fliew caufe, why on fuch 
» refufal an attachment )(hould not be granted, 

Mitrgan 
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Morgan and Lade {hewed caufe. Dunning In fuppopl 
of the rule. 

Lord Mansfield faid, by attefting an inftrument, a 
man pledges himfelf to give evidence of it whenever he 
is called upon. His being attorney on the other fide is 
no reafon for his breaking his engagement with the plain- 
tiff. An attorney has no prlvil€;ge to refufe to give evi-r 
dence of collateral fadts. I have known an attorney 
obliged to prove his client's having fworn and figned tho 
anfwer upon which he was indidled for perjury, I think 
the judge who tried the caufe would have been war«> 
ranted in committing this man* Qowper 846. 

Hvit tbe &tomili}. 

An attorney may alfo be called to prove h!s client^s 
handwriting to a note or other inftrument ; and this ap« 
pears to be the common pradice* £f^ N. P. 719. 

fiule tbe €ijjj)ti)» 

An attorney is not reftrained by any nile of law from 
giving evidence of a converfation between him and his 
clients, touching the juftice of , the caufe after it has 
been concluded. 

So ruled in Cobden^ v* Kendrick, Micb. 32 Geo. 2^ 
B.R. 

An a£tioB had been brought fome time before by the 
prefent defendant, as indorfee of a promi0bry note for 
150/. againft prefent plaintiff as the maker; in which 
cafe interlocutory judgment had been figned, a writ of 
inquiry executed, a compromife entered into, and a war^ 
rant of attorney executed for one hundred and fifty 
pounds. 

Bet\ireen the time of delivering the warrant of attor* 
ney and the money becoming due, Kendrick told AUen^ 
his attorney in the fuit, that he had only given ten 
pounds in caih and his promifibry note for it, and that it 
was a lottery tranfa£iion« This a£tion was now brou^t 
to recover back the money fo paid, on the ground of the 
waut pf confidcnitioni axid in proof that tluit was known 
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tQ Keitdfick zt the time lie took the note. JUbn wil 
called as a witnefs at the trialj to fpeak to the oonveria* 
tion abovementioned. 

Lord KsNYOMy C. J. after argument npon his income 
petency admitted him^ and a verdid pafled for the pbin- 
tiff. 

Law renewed his objedion, and moved for m new 
trial) on the ground that AUen had been improperly per- 
milted to gtTe evidence of the converfation between him 
and his olicnt, contending that AlUn fell within the role 
ef law, which prohibited an attorney from betraying die 
confidence placed in him by his client, which confidence 
lafts fo long as any proceedings may be had in the canfe* 
Here the proceedings were not completely at an end 

> when the converfation was held. The party might have 
pinxeeded to judgment in the original fuit, and the at- 
fomcy had ftlil hu lien for the cofts. So that the rela* 
tion of attorney and client in refpefl to the parties to the 
original fiiit, was not determined at the time when the 
communication was mad^ hj f^rick to Allen^ the at« 
tomey. 

Lord Kbnton, C« J« The diflerence is, whether the 

communicadons were made by the client to his attornajr 

in confidence, as inftrufiions for condu£ling his caufe, 

" or a mere gratis diBum. The former was not the cafe 

> here: on the contrary, the purppfe in view had been 
already obtained \ and what was faid by the client was in 
cxohation to his attorney for having obtained his fuit* 
Rule refufed* 4 Term. Re. 431. Vide Anneslet^ vw 
earl of Angleset. Ante 24 1« 

ItuTe tfje jaftitf). 

Where the party calls upon his attorney for a witnefiii 
*the other party may crofs eicamine him ; but that muft 
be only relative to the fame matter^ and not to the other 
points of the caufe. 

As in Vaillant, v. Dodbrmead, before lord Hard- 
wicKE, chanc. 1 742. The defendant having examined Mr. 
JBH/hwi his clerk, in court, the plaintiff exhibited inter- 
siMntories for croft examining him^ to which he demurred, 

foe 
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ih a civil or criminal caufe, to kno^ wlictlier pattiei 
tirere married, or whether a child was bom^ to fay that 
his introduflion to the parties was in the courfe of his 
profeflion, and in that way he came to the knowledge of 
St. I take it for granted, that if Mr. Hawkins under- 
ftands thatf it is a fatisfa6tion to him, and a clear juftn 
fxcation to all the worlds If a furgeon was voluntarily 
to reveal thefe fecrets, to be fare he would be guilty of 
a breach of honour, and great indifctetion ; but to give 
that information in a court of juftice, which by the law 
of the land he was bound to do, will never be imputed 
to him as any indifcretion whatever. 

The LORDS agreeing with lord Mansfie/d, the . witnelii 
Was examined. 

<■' A peer his no ftroilger claim to privilege, when called 
luson as a witnefs, than a commoner ; and muft give 
nnt and unreferVed anfwers to all queftions put to him 
telative to the points in IfTue, Mrhich a commoner would 
have been bound to anfwer. 1 1 St. Tr. 246. 

As in the Kinc, v. the dutchefs of Kin.gston, befinne 
cited. The /olicitor^general ziked ]ord Barriftgioftf «*Did 
«< you ever hear from the lady at the bar that flic tv^as 
«< married to Mn Hervey ?" 

Lord Barrington addrefTed the court, <« My lords, I 
« came here in obedience to your lordfhips fummons, 
*^ ready to give teftimony to any matter that I know of 
" my own knowledge, or that has come to me in the 
** ufual way ; but if any thing has been confided to ihy 
" honour, or confidentially told me, I do hold, that, as 
« a man of honour, as a man regardful of the laws of 
•* fociety, I cannot reveal it." 

The dutchefs of Kingston ofFeted to releafe lord jB^r- 
rington from every obligation of honour. 

Lord Cambden. I underftand from the bar, that ra- 
ther than your lordfliips fhould be perplexed with any 
queftion that may arife upon the noble lord's difficulties ~ 
in giving his evidence, the counfel will wave the benefit ♦ 
of his evidence in the caufe. If they think that fafely 

and 



249 

6rici without prejudice to this profecutlon, they may Vett* 
ture to give up that evidence, your lordfliips will ac* . 
knowledge the politeriefs of the furrender. But give me 
leave to make one remark upon this proceeding, and to 
hope that your lordfhips, fitting in judgment on crimi- 
nal cafes, . the higheft and molt important to the lives^ 
liberties, and properties, of your lordfhips, that you 
{hall not think it befitting the dignity of this high court 
of judice, to be debating the etiquette of honour, at the 
fame time when we are trying lives and liberties. 

The laws of the land ar^ to receive another anfwer 
from thofe who are called to depofe at your bar,* than to 
be told, that in point of honour and~of confcience, they, 
do not thirlk that they acquit themfelves like perfons of 
that defcription when they declare what they know^ 
There is no power or torture in this kingdom to wreft 
evidence from a man's breaft who withholds it \ evexj 
witnefs may undoubtedly venture on the punifliment that 
will enfue on his refufing to give teftimony. As to ca- 
fuiftical points, how far he (hould conceal or fupprefs 
, that which the juilice of his country calls upon him to 
reveal, that I mud leave to the witnefles own confcience* 

The fenfe of the houfe being taken, on adjournment, 
whether the queftion (hould be put. 

The lord high Steward, on the return of the Lords 
into the houfe, from their chamber of parliament, in« 
formed the witnefs (lord Barrington) in the fame man<« 
ner as a witnefs would have been infolrmed in any other 
court, that the judgment of the houfe was, << That he 
«< was bound by law to anfwer all fuch quedions as 
•« were put to him*" 

The counfel for the crown, and thofe for the prifoner, 
declined aflcing any quedion of the witnefs, but lord 
Radnor perfevered, and vindicated the authority of the 
C9urt^ by interrogating lord Barrington as to the mar- 
riage of the prifoner with lord Brt/loif and her having 
iflue by that marriage. 1 1 St. Tr. 246. 
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Cure tit «terift|u ' 

The exemptioti from giving evidence being die priti« 
lege of the client, is ftrifiEly confined to the three pro* 
feflional charaders of barrifter, attorney, and agent. 

In Wilson, v. Rastell, Trinity, 32 Gw. 3* A It. 
Ad:ion to recover penalties on the ftatute againft bribi^ 
Voters at eleftions. At the trial, before Thompson, £ 
at Ifattingbam affiles. WilRam H/mdley^ an ageitt to tile 
djefendant on the ele£iion, wa(s examined to certain let* 
tets receited from the defendant, refpe6)ing the ele^oo« 
and thefe letters were proved to be in the hands of A 
Hatidltf^ an attorney. B. Handley proved that lie had 
received thofe letter^ from a Mr. Handiey, who had theii 
from William HandUy^ who knew of his having theflO^ 
and defired him to deftroy them. He was not concerned 
as attorney for tVilliam Hanilej^ (nor could he^ being 
under iheriff) in any caufe whatever, neither had he 
employed any attorney for William Handley^ but WiHiam 
Hafidley had confnlted him confidentially in his profief- 
fion ; and he had applied to him before and after the 
receipt of the letters : that he had confulted both with 
Tniliam Handlers attorney, by his direAion, and with 
William Handley himfelf, and that thefe letters were com- 
municated to him in confequence of the defendant's eon- 
fulting him profcffionally. 

The witnefs objefted to producing the letters, on the 
foundation of his profeflion of an attorney, by which- 
he conceived himfelf bound to withhold them ; and the 
judge thought he was bound fo to do. On a rule i^^ 
for a new trial — 

Er/ktne^ Dagnelly Coke^ LanCj and Clarke^ fhewed 
caufe. They contended, that B. HanMry^ if not the at- 
torney on record, ftood in the fame fituation both to the 
defendant and William Handley^ and therefore could not 
be called upon to betray the confidence repofed in him, 
by the produftion of the letters in queftion. He dc- 
fcribed himfelf as the confidential, profeffional advifer of 
Mr. Handler ; and that it was with a view to the pro- 
tection of his client, that he had pofiefied himfelf of 

the 
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the letters ; for that as William Handley would have been 
liable for any bribery committed by him, as the agent of 
the defendant, his intereft was dire£lly involved in the 
produ&ion of thofe letters which were called for, in 
order to prove fuch agency, and fix WiUiam Handley*s 
a£ls upon the defendant. This privilege exifts even 
where the attorney called is not upon the record. In 
one of Petrii% caufes for bribery, Reynoldst who had 
been* Petrie's attorney, though not fo at the time of the 
trial, was called to prove fomething that he had learned 
in a confidential converfation with Petrie g but Mr. jut« 
tiee BuUer would not fufier him to give the evidence, and 
ftrongly reproached him for his anxiety to reveal the fe- 
crets of his former client* In madam du Barrels cafe, 
the court would not permit the perfon who had adied as 
ifUerfrtter between the defendants and their attorney, to 
be examined as to the converfation that had been held 
between them. 

Lord Kentok. I confidered the interpreter as (land- 
.ing in the fame fituation as the attorney himfelf } and I 
faid, that " he was the organ of the attorney." 

Mingay^ GarroWf and Brought contra. TViUiam Hand^ 
ley declared th^t he was not the defendant's attorney ; 
and it is plain that he did not get pofleiBon of the let- 
ters in that chara£ler. Befides, the defendant had one 
attorney ; and if the privilege could be extended to more 
dian one, it would be attended with great mifchief in 
cafes like the prefent *, for then all eledion agents would 
have their mouths fliut. 

Lord Kenton. It exprefsly appears from the evidence 
of William Handley, that he was not, nor could not be 
^employed as an attorney, and the privilege of, a client 
only extends to the cafe of the attorney for him ; in 
order to fliew it may be extended farther, the cafe of 
confidence repofed in a friend has been prefled. But if 
a friend could not reveal what was imparted to him in 
confidence, what is become of many cafes even afFedl- 
ing IJfe. Among others Dr. RatcliPs cafe. 9 &t, Trl 
582* Vide dutchefs of Kingston's caTe. Jfnte 248. 

If the privilege now claimed, extended to all cafes 

and perfons, lord- William Rujell died by the hands of 

x;k 2 an 



252 

tn aflaflin, and not by the hands of the law, for his 
friend, lord Howard, was permitted to give evidence of 
cbnfidential converfation between them : all good men 
indeed thought, that he fhould have gone almoft all 
lengths, rather than have betrayed that confidence ; but 
ftiU if the privilege extended to fuch a cafe, it was the 
bufinefs of the court to interfere and prevent the evi* 
dence being given. 3 St. Trl 715. 

BuLLER, J. The privilege is confined to the cafes of 
eounfely Jolicitor, and attorney ; but in order to raife the 
privilege, it muft be proved that the information, which 
the adverfe party wiflies to learn, was communicated to 
the witnefs in one of thofe charafbers, for if he be em- 
ployed merely as a fteward, he muft be examined* * It is 
indeed hard, in maily cafes, to compel a friend to dif- 
clofe a confidential conversation , and I ihould be glad, 
if by law, fuch evidence could be excluded. It is a fub* 
je£): of juft indignation, where perfons are anxious to 
reveal what has been communicated to them in a confi- 
dential manner. In Petrie^ cafe, his former attorney, 
who had been difmifled before the trial, wiflied to give 
evidence of what he knew relative to the fubjeft, wAi/p 
he ivas concerned as, the attorney, I would not fuflfer him 
to be examined, he accjuired his information during the 
time he had a£ted as attorney, and the privilege of not 
being examined to (uch points, was the privilege of the 
party, no)[ of the attorney ; and that privilege never 
ceafes at 3(ny period of time. In fuch a cafe it is not 
fufiicicnt to fay, the caufe is at an end ; the mouth of" 
fuch a perfon is (hut for ever. The diftinftion is now 
well fettled, it is that the privilege extends to thofe three/ 
enumerated cafes at all times, but that it is confined to 
thefe cafes only. Lindfay, v. Taibot. BulL N. P. 284- 
j^nte 

There are cafes to which it is much to be lamented, 
that the law of privilege is not extended, thofe in which 
medical perfons are obliged to difclofe the information 
which they acquire by attending in their profefiSonal 
chara6lers. The point was very much confidered in the 
dutchefs of Kingston's cafe, where fir Cafar Hawkins^ 
>i'hQ had attended the dutchefs as a medical perfon, made 

th^ 
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the objeAion himfelf, but was over-ruled, ii S/. STr. 
243. Vide jinte 247, 248. 

He then examined tlie particular fafts of the cafe, 
and concluded by faying, that as B, Handley was neither 
the attorney of William Handleyy nor of the defendant^ 
he was improperly prevented from producing the letters 
in queflion. 

Grose, J. concurred, and the rule was made abfolutc* 
4 Term* Rep. 753, 

!r!ule t\}t orjbirtccnrt}. 

In cafes of high trcafon, to conceal confidential com- 
tnunications, is in contemplation of law a crime, not 
only as being a mifprifion of treafon, but a breach of the 
duty of allegiance, whether the oath be taken or not. 

If the oath be taken, the concealment of treafon 
againft the king, is not only a breach of allegiance, but 
of a moral and a religious obligation, by the commiG* 
fion of perjury, part of the oath being; << not to hear of 
" any ill or damage intended the king^ without defending him 
*' therefrom r And,, as is exprefied in the oath of abju- 
ration, introduced in the reign of king William the 
third, « engaging to fupport the king to the utmojl^ and pro* 
«« miftng to dtfclofe all traiterous confpiracies againfl him" 

But the wife is not bound to difcloie the treafon of 
her hufband, though ,(he may be obliged to give evi- 
dence againft him, on a trial for high treafon. Vide 
jlnte 160. 

fiule tie ^ourteentf). 

A clerk attending on a grand jury (hall not be allowed 
to reveal that which was given in evidence before the 
inquefl. The jurors themfelves being fworn tp keep 
fecret all that pafles before them. Fin^ Abr. 38. 

So in Catharine O'Brien Butler, v. Moorc, and 
nvifey and others^ at the Rolls, Ireland^ 24 Februartp 
1802, a mod ferious queftion was determined, refpea* 
iog the privilege claimed by Roman catholic priefit^ to re- 
fufe anfwering interrogatories, where the fa£ls fought to 
be djfclofed is communicated to them in confidence. 

In 
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In this cafe at bill was filed, praying to be decreed to 
the eftates of the late lord Dunboyne \ the plaintiff claim- 
ing the fame as heir at law, and alledging the will under 
which the defendant claimed was a nullity, lord Durh^ 
hoyne having been a popifli pried, and having conformed 
and relapfed to popery, which deprived him of power to 
make a will. 

liTue was joined : and the plaintiff produced the re« 
verend Mr. Gahan^ a clergyman of the church of Rome» 
to be examined, and interrogatories to the foUo^ving ef« 
feft, were amongft others exhibited to him : " What re- 
<< ligion did the late lord Dunboyne profefs, from the 
«< year 1783, to the year 1792 ? what religion did lie 
<< profefs ac the time of his death, and a ihort time-be« 
" fore his death ?" The witnefs anfwered to the Tlirft 
part, vi%, " That lord Dunboyne profeffed the proteftant 
** religion during the time, &c." but demurred to the 
latter part, in this way—-" That 'his knowledge of the 
«< matter inquired of (if any he had) arofe from a coufi- 
« dential communication made to him in the cxercife of 
« his clerical funftions, and which the principles of his 
« religion forbid him to difclofe : nor was he bound by 
«* the law of the land to anfwer." 

Duqueryy Ponfonby^ Plunkety J. Bally and Belle^v^ fup* 
ported the demurrer. They argued that the law, from 
principles of policy, allowed a confidence which was 
not to be betrayed : and inftanced the cafes of barrifter 
and client ; attorney and client ; huiband and wife ; ma* 
gtftrate and informer; grand juror, &c. Thefe they 
faid were analogous cafes, and courts of juftice would 
not rcftrain tRe exercife of religious duties, by compel- 
ling a difclofure of what was confidentially communis 
cated by a repentant finner to tlie minider of God, The 
Roman catholic religion was not only tolerated, but 
ffindlioned by the legiilature, and it was unreafonable to 
fay, that contradictory duties wefe impofed. Firft%' 
that a Roman catholic clergyman fhould exercife his re^ 
I'fgion, and then' be called upon to violate the tenets of 
that religion, by betraying the confidence repofcd in 
him^ 

Burfion^ 



BuifioHy Saurin, Curratt, UGrady^ and j. LUyd, tfofOf^ 
Obferved that the claim of exemption from giving cyi* 
4lence is^fcrytinized with a jealous eye ; and the petfon 
relying upon it, muft eftablifh his right, by fliewin? a 
poutive law or exprefs authority. The cafes alluded t0 
eftabli(h nothing beyond the particular chara£ter ftated 
in them ; and there was no inftance in the hiftdry of the 
law of fuch a claim as the prefent. It (hould therefore 
be fupprefled as Unprecedented, impolitic, and danger* 
ous. 

Master of the RoLts, (fir Michael Smithy bart.) 
Thought there was no difficulty in the cafe, though it 
had run into a gteat length of difcuffion, which he in« 
dttl|ed, as being mod likely to give fatisfadion upon a 
qumion which feemed to involve fomething of a public 
feeling. But he was bound lo over-rule the demurrer. 
It was the undoubted legal conftitutional right of every 
fubje£l of the realm, who has a caufe depending, to call 
upon a fellow fubje£l to teftify what he ma^ know of 
the matters in iiTue ; and every man is bound to make 
die difcovery, unlefs fpecially exempted and protedled 
by law. It was candidly admitted, that no fpecial ex« 
emption could be (hewn in the prefent inftance, and 
analogous cafes and principles alone were relied upon : 
and, there was no doubt, that analogous cafes and prin- 
ciples were fufficient for judicial determination. But 
the principle muft be clear as light, and the analogy ir« 
refiftably ftrong. That clearnefs of principle and ftrength 
of analogy did not appear in this cafe, and demurrers of 
this nature being held ftri£lly, he was obliged to over«^ 
rule it. M. S. 

He cited FasUant, v. Dodermrad. 2 Atkyns ; 24. 
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CHAPTER XXII. 

t^ the privilege nvhich the Lenv gives to WitneJfeSy tfj 
pratecling them from anfwering ^leflions which tend t9 
feek accufation — though they are fworn to give evitUnci 
cf the Hvboie truths 

JtUfe t\)t Jrirft. 

A Wrr^SS (hall not be afked any qucftion, ther 
sinfwering to which might oblige him to accufe himfell 
©f a crime- a Hawk. PL Cr* ca. 46. - , 

As in the King, v. Nathaniel Reading, eonufi^fk^ 
rf Oyer and Terminer ^ 3 1 Car, 2. for a mifdemcanor^ 

The Court informed the prifoner, that if he offered 
to afk any queilion of the witnefs (Bedlcnv) on hi$ oath, 
to make him accufe himfelf^ ic muit be oppofed. And 
that as a pardon which he had from the crown, for the 
cfFcnce imputed to him fet him right> he (hould not be 
called upon to calumniate himfelf^ 2 &« Tr. 822^ 
1035. Tab/borough'' r eofe^ 

So in the proceeding againft the earl of Shaftsbury^ 
Old'Baileyy Decemb. 33 Car. 2. 1 68 1. NoRTH, C. ]d 
' faid a man muft not be impeached but where be may an- 
fwer for it : a pardon puts him in Jiatu quoy and he i» 
not to defame or accufe himfelf. 3 St, Tr. 439. 
jinte 

So in the King, v. Titus Gates, £a/l. 1 Jac. 2. 
1685. J3. R. for perjury. Gates afked of the witnefs 
Hil/Iey, a Roman catholic witnefs, what bufinefs he had 
at St. Omer\ fix years before. 

The attorney-general objefted to the queftion, and, 

Jefferies, C. J. faid, it could not be put, becaufe it 
might make the witnefs obnoxious to fome penalty, and 
no man is to be made liable to punifliment by enfnaring 
queftions. 

The fame witnefs being again afked by Oaies^ by vir- 
tue of his oath, whether the houfe where he lodged at 

St. 



l§t. bmer^if wat not governed by t>rieft8 and je/uits, tk^ 
€hief jujlice faid, it wis not a qiieftioh fit "to be alked, add 
told dhe withefs he was hot bdund by his oath to anfw^f 
It, 4&v2r. j), lb. 

In the King, v. fiir John Frieni5, OU-Battej^ fffft^nff 
^archy 8 VntL 3. 169J. High-Treafon. The prlfoner 
Hefired tb knotV ffom Mr. PoHer^ a witnefsj lirhether he 
was a Roman catholic or not ? 

The foliciior-generd objefted, defiring, that before he 
anfwered the queftibn^ he might be acquainted with thd 
danger of it ; he was bred a protellant, and then -turn- 
ing Roman catholic, he was fubje£t to a fevere penalty. 

Holt, C. J. (the other judges concurring) faid, if a 
inan be ^ Roman catholic, notwithftandiiig his religidh 
he iir% gbod withefs. But he is not to anfwer this quef- 
tion ; it may fubje£l; him to feveral penaltiifs, at lead, he 
is liable to [irofecntion Upon feveral a£td of parliament 
that ar^ very penal, and no man is bound to anfwer any 
queftion that tends to make him accufe hitnfelfj or fub- 
je£l.him to any penalties, or to infamy. If a witnefs be 
afked whether h^ were a defer-ftealer, or whether he 
were a vagabond, or any other thing that will fubjedt 
hihi to punifllment, either by ftatute or by common law, 
whether he be guilty of petit larceny or the like, the 
law does not oblige him to anfwer fuch queftions. And 
to the prefent purpofe : to a(k a man whether h^ be a 
popifli recufant is to fubje£l him to danger: for when 
you afk YAxa whether he were bred iipi in that religion^ 
then, for him to Own himfelf of that religion now, is 
to own as great a crinie as the ptifoner flood charged 
with. If it were not fo, but if he was always bred in 
that religion, yet there are very great penalties that he is 
fubje£t tp, as the ccnfifcation of two third parts of his 
dilate, ^nd feveral othet things. We muft keep the law 
* fteady'and even between the prifonet and the witnefs \ 
and if the witnefs docs not ^infwer it Voluntarily of him- 
felf, it canncJt be' impofed upon him, fot he is not obliged 
to anfwer it. 4 &t. TV. (^05, 606. 

And in Annesley, v. the' earl of Anglesey, Excheq. 
irel. Mich. 27 Geo. 2. 1743. When John Ryan was 
tirofs examined, the counfel for the defendant alked hiih, 

tL "What 
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<* What religion %rt you of ?** he anfyecrcd, ^< I am 2 
«< Roman catholic :** then they aflccd him, «« Do yoB 
«« follow any bufineft, or arc you of any pTofeflionr' 
(he was a Roman catholic pricft) the court &id, « You 
<< need not anfwer that queftion, if you think it will 
<< criminate yourfelf/' and he refuted anfwefing '&. 
4 St. Tr. 414. in notes^ 

iflule tbe iSeconD* 

But where a witnefs has been convided of an irff* 
tnous crime, and has fuffered the execution of the jtidg* 
ment, he may be queftioned as to that fa£l. Ante • 

As in the King, v. £0\vards, Mich. 3a Ge^.^ Bat^' 
Reg. On an application to bail the prifoner, w^o was 
charged with grand larceny, one of me bail was aiked» 
whedier he had not ftood in the pillory for perjury? 
*!rhi8 queftion was obje£led to, as tending to criminate 
himfelf. But, 

The COURT over-ruled the obje£^ion; faying there 
was no impropriety in the queftion ; as the anfwer could 
not fubje£^ him to any punifl^ment ; and the b^l admit- 
ting the faS, was reje^ed. 4 Term. Rep, 440. 

fiule tlje arftirb* 

Neither can a witnefs be compelled to anfwer any 
queftion to (hew his own turpitude or infamy. 4 In/l, 
479. 2 Se/s. Ca, 171. Ante 257. 

Sule fte i?ourtJ). 

But though a witnefs is not to I>e added whether he 
ever committed any particular offence, yet he may be 
aiked, whether he ever was tried for, or charged with a 
particular offence, and is bound to anfwer the queftion. 

As in the King, v. the reverend William Jackson, 
Eqfl. 35 Geo. 2' B, R. Ireland^ at bar, for High-Treafon. 

Curran, one of the prifoner*s counfel, was permitted^ 
without objeftion, to aik Cockayne, an attorney, and a 
witnefs for the crown, on the crofs-examination ; 

« Whether 
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^< Whether he had ever obtained a pardoa^ and for 
•* what ? whether he had ever been tried for perjury ? 
** whether he had ever been pardoned for perjury ? pcr- 
«* jury in what ? and whether he had ever told any per- 
<< fon that the affidavit on which the perjury was affigne4 
^ was falfe ?'* Ridgewafs Rep. Jaclfon's Tr. 50. 

And in the King, v. DunNj and Cartt, Dublin^ 
comm. Oyer and Term* Decemb. 38 Geo. 3. 1799. In- 
dided for a confpiracy to murder lord Carhampton. 

Curran^ one of the prifoner's counfel, on crofs-examtn- 
ation, alked James Ferris^ a witncfs for the crown^ 
" WTiether, he being an attorney, had ever been cen- 
•* fured by any of the courts ? whether the charge was 
•* for embezzling his client's money ? whether he ever 
** iflued a writ in another attorney's name ? whether he 
*• was not charged with threatening a profecution for a 
** rape ? whether he had not fworn he knew nothing of 
*• ifluing a writ, which he had iffiied, &c/* Ridgewafs 
Rep. of the Trials 27. 

So in the cafe of the King, v. James Weldon, tried 
for High Treafon, at Commifftons of Oyer and Terminer^ 
for the county and city of Dublin^ December 1795, and 
February 1 796. 

WiU'tam Lawler^ a witnefs, who admitted having been 
an accomplice in the treafon he was called to prove 
againft the prifoner, was aflced by Curran^ one of the 
prifoner's counfel, on his crofsrcxamination : << What 
•* religion are you of?" and having anfwered, " a pro- 
<« tcftant," he was then aflced, « have you always pro- 
« fefled the proteftant religion ? do you think you know 
«« the principles and grounds of that religion ? were you 
•* taught to believe there was a God ? were you taught 
" that there was the fuffering of his fbn, for the re- 
«* demption of mankind ? do you underftand that your 
•• belief of thofe facred doftrines is the foundation of 
** the oath you have taken ? have you never upon any 
f* occafion declared, that you did not believe there was 
«« a God ?'* here the witnefs hefitated. 

The attorney^generali (W'olfe) objefted to the queftion, 
and faid, it ought not to be anfwered, if it expofed the 
witnefs to puniOiment. 

L L 3^ • Mac 



262 

CHAPTER XXm. 

On the certainty of Evidence ; when it may he given on 
the KNOWLEDGE of the IFitnefs g and when it may he 
received on his EiELJEF* 

A WITNESS, when under examination in chief, 
muft not depofe as he thif^, or perfuades himfelf to he* 
Keve: he muft fwear from his knowledge of the f^Stn' 
But his belief is evidence on the crofs examination, whc«> 
ther he appears on the part of the crown or of the pri- 
foner. 

So in Adams, v. Canon, Star^hamber^ Mich. 19 Jac. i. 
An aflipn was brought for maintenance in divers fuits ; 
sind alledged particularly, that the defendant difl>urfed 
money for one Powell^ in an a£lion whicl^ Thomas Wood 
brought againft him in chancery, and to prove this two 
witnefies were produced. One depofed that he knew it 
to be true j and being examined why he would fwear 
that ) anfwered, becaufe his father had faid fo. In this 
cafe much was faid about the depofition of witnefles« 
Ftrfty that if one witnefs depofe of his own knowledges 
of the very point in queftion, and the other in the cir- 
cumftances, that fhaH be fufficicnt ground for the judge 
to pafs fentence j and this was faid by Montague, C, J. 
then^ prefident of the council. Secondly^ that it is not 
fatisfadory for the witnefs to fay, that he thinks^ or per-, 
fuadeth htm/elf that is believes^ and that for three reafons 
J aid down by lord Coke. 1. Becaufe the judge is to give 
an abfolute fentence, and therefore ought to have more 
fure ground than thinking. 2. The witnefs cannot be 
profecuted for perjury; that judges, in their judicial 
fituation, are always to give jndgmtnt fecundum aUegata 
et prchata'y notwithftanding private individuals think 
otherwife. And fo Canon was difcharged. "Oyer 53, in 
note, to RotFE, widow, v, Hampden^^ knight. 

Note, 



Note. As to the fecond reafon, though lord Coke 
hath laid it down as law^ and Hawkins has adopted it^ . 
it has been over-ruled. 

Hawkins faith^ that <<No oath ihall amount to per«> 
<< jury, unlefs it be fwprn abfolutely and dite£tly ; and 
•< therefore he who fwears a thing according as he thinks, 
«< remembers f or believes^ cannot, in refpeft of fuch an 
«« oath, be found guilty of perjury." 3. Inft. 166* 
I Hawi* P. C. ca. 69. 

But lord chief juftice De Gret, in confidering this 
queftion, declared it was a miftake mankind had fallen 
into^ that a witnefs cannot be convl£l:ed of perjury, who 
fwears that he thinks or believes a fa£): to be true, for that 
he certainly may, and the caution of the fwearing only 
renders the proof of it more difficult.. Millat^s la* 
3 Wit/on ^2T. 2 Black/. Rep. 881. 

And earl Mansfield confirmed this opinion in Pediy's 
cafe. It is, faid his Iprdfhip, certainly true, that a man 
may be indicted for perjury, in fwearing that he believes 
a fa£l to be true, which he knows to be falfe. LeacVs 
Cr. Ca. 270. 

And if this was not the cafe, wltnefTes fwearing 
falfely on their belief, when under crofs^examination^ 
would cfcape with impunity. 

To thefe rules there is an exception. In the cafe of 
profeffional men giving evidence ; they are always exa- 
mined to the beft of their ikili and knowledge. Vide 



CHAPTER XXIV. 

On the right of a Witnefs to refrefh his memory^ nvhet^ 
giving ewdenci from written memorandums. 

iftu(e tibe fiOt. 

A WITNESS (hall not be permitted to read bis evi« 
dence from any writteui or priated paper. 

But 



fiut It appearsi id the courfe of the ftatc ttUls, thit 
It hath always been cuftomary for the courts to allow 
witnefles to look upon their written notes, to rei'refli 
the memory* 

As in the dutchefs of Kingstc^n's cafe, fcefore the 
lORDS, 1 6 Geo4 3. a witnefs, named Laroche^ was per*'- 
mitted to refer to wtitten memorandums, copied from 
minutes in his own hand writing ; hut which memoranr 
dums had been copied by his own defire, and bad con- 
tinued in his poileflion fince they were fo copied. 11 St. 
Tr. 255. 

And in the KinC, v. James Dukn, and Patrick 
Carty. Comrmffion rf Oyer and Terminer^ city of Duhlin^ 
OBober, i^9% Inditled for confpiring to murder the 
fcarl of Carhampton. jfomes Perris^ an approver, en- 
quired of' the court, if he was at liberty to recur ta 
notes to aflift his memory. 

Mac Naily^ for the prifoner, examined the witnefs as 
to the maniief of his preparing thefe notes : and the wit- 
nefs admitted, that he had originally taken notes two or 
three days after his meeting with the prifoners. That 
be took them at different times \ but always immediately 
after each particular tranfa£i:ion. That he had revifed, 
embellifhed, diminifhed, and increafed them, occafioii* 
ally, at fubfequent periods* 

The counfel, on this examination, fubmitted to iht 
court, that as notes regularly taken, could only be re- 
'ibrtcd to by a witnefs, for the fpecial purpofe of refrelh- 
ing his memory, as to fa£ls immediately taken down by 
him, the witnefs fhould not be permitted to recur to thefe 
notes after confefling that they had been revifed, em* 
belliihed, diminiQied, and increafed, which (hewed that 
they were not original minutes, and that they were pre- 
jpared and drefled up, probably, not for merely rcfrefb- 
ing the memory of the wirncfs, but for a much more 
feiious purpofe, fabricating evidence to fupport the 
charge in the indiftment. He cited Doe^ on the demifa 
©f Philipj^ V. Pickerwg. 3 Term. Rep, 749. Pofl 

The COURT gave no decided opinion upon the point ; 
but BoTD, J. who fat with Downes, J. defired the wit- 
nefs to ftate what he could from his recolkftion \ and 

that 



m^t he TnigKt rec^ut to the liotes afterwards If iiecefTary; 
Ridfrewafs Rep. Dumti trials to. M: S. mn of the fame 
triah 

^vit ti)e &ttm. 

A withefs may refreih ^is memory by fliiiy book or 
paper, if he can afterwards fwear to the fa£l^ from his 
bwn recolle£iion ; but it he cannot fwear to the fa£b 
from. recolle£lion, any further than as finding it entered 
in a book or paper, the original book or paper muft be 
|>rod4ieed. 

As in Doe, dn th^ demife of Church, v. E^erkins,; 
3V/V///V, 30 Geo. 'i, B. R. £je£lment. 

This came on upon motion for a new trial, and one 
of the objeAions was to ^videnpe received on the trial 
by lord Loughborough, C. J. C« P. 

One Jildridge had been permitted to give evidence con* 
cerning the dates of feveral tet^ancies, ixom extraSls made 
by bimfelf om of an original book ; confefBng upon his 
crofs-examination,^ that he had no memory oT his own 
. <>i thofe fpeciiic fads, but that the evidence he was 
giving as to thofe fa£l9, was founded altogether upon the 
extrafls which he had made from the abovementiohed 

book. ; 

. Er/kine^ Partridge^ Bowery Adair j and Wilfotiy againft 
granting a new trial, faid.— Although neither the ori- 
ginal book itfelf, any more than the extracts,, could be 
Erodiiced as evidence in themfelves, yet the viritnefs who 
eard the declaration of the tenants, and either wrote 
the entries with his own hand, or faw tdem written by 
the receiver,, might be permitted to refreih his own me- 
mory by referring to either; The obje£iion only, holdal 
Where the inftrument or paper referred to is brought for- 
ward as evidence in itfelf of a fa£i* Arid therefore if 
it had been attempted to give in thefe elctradls to the 
officer of the court, to be read in evidence in the 
eaufe, there would be ground for the argument. But 
the evidence of the faft here was given on the oath of 
Aldridge: and they cited the dutchefs of Kingston's cafe; 
Ante. 

4d M Lord- 
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Lord E^ENTON, C. J. tead a -note from a i/tS. c$ CSk 
hit lord A/hbttrt9n: from vHiich it appeared, diat in 
Michaelmas vacation, 1753, before the lord ChanceI* 
LOR, Mr. Nbel moved to fupprefi^ depofitions, on a cer-^ 
tificate from the commiffioners^ before whom they had 
been taken, tb^ the witntefs, whofe de^fitions they 
were, teftreflied her memory during her examination, by 
minutes confifting of fit fheets of paper, of her own 
tiand-Mrriting, the fubftance of v^hich (he declared to 
them (he had fet down, froih time llo time^ as the fads 
occurred to her memory ; that (ivt of the* (beets were 
drawn up m the form of a depofition, whicli (he told 
thiem was done by the plainti^s folicitor, ^hom (he had 
requefted to dTigeft her notes, znA reduce Hhem to foine 
order ; and afrer he had done fo, (he tranfcribed and al-^ 
tered them wherever it \^as necedary, to maker chem 
confiftent with her meaning. The certificate added» 
that flie declared the (ix (heets to have been entifely 
drawn by herfelf, unafEfted by any perfon whomfoeter^ 
that as they apprehended they had no^ right to take the 
minutes from her, (he had frequent i^ecourfe to them' 
during her examinatior: : and this certificate was figned 
by all the* cohimiffioners. 

Mr. Noel infided, that this pra£tice was toa dangdr-» 
ous to have the countenance of the court ; and that 
there was a fufBcient foundation for this application to 
fupprcfs the depofitions. 

TTie attorney and folicitor'general oppofed the motion.^ 
They infilled, that nothing was more frecjuent than ta 
allow witncflcs in a court of law the ufe of minfutes to^ 
refrefh their memory. That the only circumftance which 
feemed to diftinguiih this cafe from that, and to give a 
colour to the prefent application, was the withefles cm- 
ploying the plamtifPs attorney to digcft her mermrattda / 
but there could not be much weight in that circumfiance, 
when it was confidercd that it was not pretended that 
there had been any tampering with the witnefis, and 
that (he had carefully altered thefe papers wherever her 
;ittorney had miftaken her meanuig s that (he fwore pofi- 
tively to the truth of every part of them ; and though 
it might be improper to write the whole of a dcpoficion 

before 
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before examination, yet where a perfon was to be eKa*^ 
mined to a great number of dates, &c. if was very ne* 
ceiTary to have fome helps of this kind. 

Lord Chanceljlor. Whether there has been any 
tampering or no I know not, but I know there has been 
a great miftake, both by the parties and the commifGon>- 
ers, who, however, did right after their miftake, to lay 
it before the court. Should the court connive at fuch 
proceedings as thefe, depofitions would really be no bet- 
ter than affidavits ; for fhould a witnefs be permitted to 
ufe a paper, efpecially one drawn up by the attorney of 
one of tlie parties, though fron^ tnemoranda furnifhed by 
the witnefs, I might as well let the attorney draw an affi- 
davit for her and ufe that in (lead of a depofition. She 
infifts, indeed^ that (he altered and amended it; but 
every body kno)vs that flight alterations in a pbrafe makes 
it convey very different ideas. To be. fure, in fome 
£afes» a man may ufe papers at law, but I have known 
fom^ judges, and have adhered chiefly to that rule myr 
felfy ufe only papers drawn up as the fa£l happened^ 
and all oth^r papers | have bade them put in their pock- 
ets ; and if they had been offered which were drawn by 
the attorney, I (hould have reprimanded him feverely^ 
As t6 dates and nan>es, which are merely technical, ijt 
is quite another thing.. The commifSoners fhould have 
reje£led thefe depofitions, but as they have fairly repre-r 
fented the fa£k, and the whole of the motion is to fup-r 

Erefs Ihc depoCtions for the precedents fake, they fhall 
e fuppr^fled. Aiid as publication is npt pafled you may 
examine the witnefs. 

BuLLER, J* read another M. S. Tanner, v* Taylor, 
Hereford^ Spring ajpzesy 1756. In an adion for good^ 
fold and delivered 5 the witnefs who proved the delivery, 
took it from an account which he had in his hand, being 
a copy, as he faid, of the day-book, which he had left 
at home, and it w^s objeded that the original ought to 
have been produced. 

Legge, B. faid, that if he would fwear pofitively to 

the delivery from recoUeSipn, and the paper was only to 

refrefh his memory, he might make ufe of it : but if he 

could ppt from irecplledion (wear to the deliveries any 

MM 2 further. 



268 

further^ than as finding them entiered in his book, then 
the original fliould have been produced : and the witnefs 
faying he could not fwesCrfrom recoUe&ipn, the plaintiff 
was non-fuited. 

Lord Kenton faid, that the rule appeared to have 
been clearlv fettled, and khat every day's pradice a^eed 
with it. And that comparing this cafe with the general 
rule, the court were clearly o( opinion, that Aidridget 
the witnefs, ought not to h^ve Ijeen permitted to fpeak 
to fa£ls, from the extra^s which had been made ufe of 
at the trial. Rule abfolute for a new trial, 3 ^erm. 
Rep. 749. — ^ ■ ^ 



CHAPTER XXy. 

Of the ConfeJJion of the Defendant upon an indiEhneni ftm 
High Treafon. 

[ Vide Jnte^ Ca. 6. p. 37. ] 

FROM the various decificns fince the enacting of the 
7 of Will. 3. refults this rule of law, that with regard 
to all collateral fafls, npt conducing to the proof of the 
oyert-aft, that \yhateyer was evidence at common law is 
ftlll good evidence under the ftatute, the provifion of the, 
itatute being confined to the proof of the pyert-aft. 
Fof 242. 

Therefore evidence of a ^onfeflion of high treafon^ 
by two witnefles, upon an examination before a juftice 
of peace, was r^led to be fufi^cient to gonvift the perfon 
fo confeffing, within the meaning oJF the i Edw. 6. ca^ 
12. and $ ^ff 6 Ediv. 6. ca. 11. which required two wit-; 
neffes in high treafon, *« uhlefs the offender (hould wil- 
" Jingly, without violence, confefs the fame." 2 Hawk. 
P. C. ca. 46. ca. 7^. 

And this was determined by all the judges, in the 
KfNG, V, Thong, Neivgate fefftons^ December^ 14 Cdr. 
2. that if a confpirator be examined before a privy coun- 

fellor. 
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feltor^ or a juftice of the peace, and upon his examina*i 
tion, without torture, he confefs the treafon ; if after, 
at his trial he deny it, two witneffes to prove that con* 
feflTion, are good evidence againft him that made the coo- 
feiTion at his examination aforefaid ; and in that cafe 
there needs no witnefs to prove him guilty of the trea- 
fon, for that confeflion puts it out of the ftatute which 
requires two witneffes to prove the treafon, unlefs the 
party ihall without torture confefs the fame, and the 
confeffion there fpoken of, is not meant a confeflion be- 
fore the judges at his trial, but a confeflion upon hi$ 
examination : but fuch confeffion, fo proved, is only evi*. 
dence againfl the party himfelf who made the confef-. 
fion, but cannot be made ufe of as evidence againft any 
others, whom on his examination hq confeffed to be in 
the treafon. Kelyng 18? 

I^ule tje Second. 

But the above rule is remedied by flatute, which ro» 
quires two witneffes, «^ unlefs the party Ihall willingly, 
" without violence, in ^pen courts confefs, &c." 7 Wtlh 

Fofier obfenres flrongly on a difference in the wording 
the (tatute of Will, 3. and the flatutes of Edw. 6. which 
merits confideration, fo far as warrants a different con- 
ftru£iion on them. Fof. 240. 

The words of the ftatute of WilL 3. are, •< unlefs the 
^% party ihall willingly, ivithout violence^ in open court 
^< confefs the fame." The words in open courts the fta- 
tutes of Edw. 6. have omitted. Thefe words feem to 
have been inferted, in order to carry the necefTity of two 
witneffes to the overt-afts, fiarther than the ftatutes of 
Edw. 6. were formerly thought to carry it. Vide the . 
preceding (pinion from Kelyng 18. I Hale P. C. 304. and 
Tongis cafe^ Ante 268. 2 Anderf. 67. 

For the conflrudiion of thefe flatutes hath been, that • 
a confeflion upon an examination of the party taken out 
of court, before the privy council, if magiftratej or perfon 
having authority to take fuch examination, proved upon the » 
trial by two witneffeS| is evidence of itfelf fufEcient to 

convi£l. 



eonvi£):, without further f^roof of the overt-afbs; for* 
fay the -books, fuch confeiTion' puttetb the cafe otit of tb$ 
Jlatutii it fatisfietb the Jiatute ^ and by confeffion |s no| 
meant a con^ffion before a judge upon the prifoncr'9 
arraignment, but upon his examination before a magif- 
trate ; for faith Cokey the words without violencCt meaq 
willii^gly, mntbout any torture^ and the judge is never 
prefent at any torture, neither upon the prifoner's ar- 
raignment was any torture ever offered. 3 In/l. 25. 
zHale p. C. 30^. f^o/l. 241, 

. But ^t a conference among thp judges, preparatory tq 
the trial of Francis Frctncta^ at which the attorney and 
foKcitorTgeneral, who were to conduct thfs profeputiopy 
^ffifted) no regard feemeth to have been paid to the an^v 
tecedent authorities ; fo^r it was then agreed, that upon 
the foot of thofe a£ts of Edw* ^. by confefiion is meant 
only a confeffion upon the arraignment of the party^ which 
it was faid amountetb to a convi^iqn. Ibid. 

In the King, v. Francis Wil;.is, OldrBailey^ 9 Ann. 
1 710. the counfel for the crown called a witnefs to prove 
what th^ prifoner h^d faid to him, touching the (hare 
he had in the treafon he then ftood charged with. The 
prifoner's (Counfel objefted tp this*fort of evidence, and 
infiiled, that by this zGt no confeffion, except it be 
made in open court, fhall be admitted in evidence. But 
the judges prefent were very clear, that fuch confefiion 
is evidence admiffihle^ proper to be left to a jury, and 
%joill go in forroboration tf other evidence to the overt-afts, 
though it might be flill a difputable point, whether a 
confeffion out of court, proved by two witnefies, ia of 
iifelf fuf^c\ent to convi^. 8 5^. Tr, 254, 255, 262, 263. 

Upon this laft point, none of the judges, except 
Ward, C. B. gave a direB opinion j his words are, ^< a 
♦< confeifiqn fhall not fupply the want of a witnefs, there 
•• Jball be two witnejes to the treafon notivithftanding^ but to 
« fay it (hall not be given in evidence theye is no ground 
o for it." Fof 242. 

Jn the fame cafe, fir James Montague, attomey- 
^ general, admitted that'two witneff^s are neceffary befides 
die cpnfedion. 

Sir 
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Sir kbift^RT £tiie, thd follcitoi'- general is iiidrc! et< 
t»licit, atid fiiith he, « the ptifoner (hall not be conviAed 
*< on a trial without two lawful witneffes, that is the 
<( thing provided for< It was to exclude a precedent 
^< that had been fettled in Tongas cafe, but it was not 
« defigned to exclude all confeffions. That was evi- 
«« dence at law, and always mull be fo. ITie defign of 
*< the z& Ixras, to exclude confeffions from having the 
*« force of a convi£tion, unlefs it were in a court of 
*« record ; and to prevent a confeffion proved by two 
«« witnefles from being a fufficicnt ground for convtSion." 
In the argument in the cafe of tVilUs^ the cafes of 
Vaughan^ before cited, and of one Smithy alias Mery^ 
were tlited. The cafe of Smith was at an admiralty fef- 
fions in June 7 jfnn^ on an indictment for adhering to 
the queeti's enemies on the high feas. He made alien- 
age his defence as Vaugban did, and his confeffion that 
he was an Englifhman born, was holden to be admiffible 
evidence, though his counfel infixed on this t€L of the 
^th Will. 3, Fo/t. 244. 

The COURT in the fame cafe faid, that the ^th Will. 3. 
was to prevent a confeffion being conclujive evidence of 
the very overt^R^ not to take away that fort of evidence 
of collateral matters .- and VaugharC^ cafe was relied on, lb. 
Upon the trial of John Berwick, fpedal commiffion at 
St. Margretfs'hillf Southwark, jfuly 17, 1746, 19 Geo, 
2. There was only one witnefs that proved the prifoner 
to have been in arms with the rebels. This witnefs 
proved that he was enrolled and reviewed as a lieutenant 
m the rebel regiment called the Manchefter regiment, 
add did duty as fuch at Penrith and Carlijle. 

Two other witnefles, officers in the duke of Cumber- 
lAND^s army, fwore that after the furrendering of Car* 
Kile, they were ordered by the duke to take an account 
oi the names of the officers, and of their refpe£iive 
ranks in the rebel garrifon } that accordingly they went 
to the-prifon where the officers were confined apart 
from the common men, and took fuch account of them. 
That the prifoner Bernvick appeared among the officers, 
and gave in his name to them as lieutenant in the Man* 
chefter regiment* 

The 



The counfel for the prifoner infifted that tb6 c)Ur^ 
was not proved, for that in all cafea of high treafoh, 
there muft be two pofitive witnefies to provls the fa£b of 
treafon. 

Foster, j. doubted whether this deebratidri, being 
made after the fiirrender of Carlifle, . can be confideitd 
in anjr other light than as a confeffion after the fa£ii 
And with regard to a confeffion after tne i%On faid» he 
never doubted whether it might be given in evidence as 
a corroborating proof; His doubt was, whether it being 
' proved by two witnefTes is a conclufive evidence, not an 
evidence fufficient of itfelf to convidi without other 
proof, fince the 7 WilL 3. requires two witnefles tp 
overt-a£ts, or a confeflion in open court; 

WiLLEs, C. J. and Abnet, J* were of opitiion» that 
Ibis declaration of the prifoner is not to be confidered as 
^ bare confeflion af'ter the fa£t>^but as an evidence of the 
fa£t itfelf, viz. that the prifoner did appear and take iht 
rank of a lieutenant in the tebel gatrifon* 

They alfo thought, that a confeflion after the faflj 
proved by two witnefles, was fufficient to cohvi£i under 
the flat, of Will. 3. 9 S/. Tr. 5594 

Foster, taking a retrofpeft of the cafe of Franciai 
above cited, and of his own opinion fays, he had not 
heard of the opinion in Francias cafe before the trial of 
Berwick^ though he believes fome of the judges had 
teen it, it was cited arid much urged by the counfel for 
the crown ) and a manufcript note of it was produced } 
arid he adds in a note, evidence of confeffion was held 
fufficient by the judges who fat upon the commiffions in 
the North in the fame fummer, upon the authority of 
the opinion in the King^ v. Berwick, Fof. 241. 

Notwithftanding the difl^erence of opinion which ap- 
pears between Fofler^ and the other judges in Berwick's 
cafe, he does not arraign the proceedings, but fays, 
that the fafts proved with his declaration all by two 
witnefles, were properly confidered by two learned 
judges, not as a bare confeffion after the fa6t, but as ah 
evidence upon the fpot, and in the very fcene of aftion* 
Fof 244. 

And 
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Aiid with regatd to the proceedings in the Norths ^U 
teady mentioned| he fays, « I doubt not the learned • 
^ jiubea.went upon, good grounds *> the circumllances of 
^ e^m cafe, which I am not apprized of, being duly 
« cotefideried.'^ 

. .Bttta careful perulalof Po/ift^s induces a belief, that 
there was more compliment than (incerity in the laft ob>-. 
ienradpiii The authority of the opinion in 1 716, by- 
no means meets his approbation, though he fays, ^< it is 
*« perhaps now too late to controvert it, warranted as it 
«« hath been by late precedents,'^ an obfervatioh to which 
common fenfe cannot accede. No prefcription, no prece- 
dent, no length of time, not no number of determinations 
can fandiion error or injuftice; on the contrary, the re- 
petition of a bad precedent converts the judgment of the 
court into oppreflion, and it is aftonilhing that F^tr 
fiiould even countenance a proceeding that does not fully 
meet his approbation. 

Yet, inftead of cbridenining the meafur^, lie fays, 
ttll that I infift on is, that the rule fliould never be car- 
ried further than that cafe warrant^th; never furthet 
than to a confeffion made, during the folemnity of an 
examination before a magiftrate, or perfon having autho- 
rity to take it, when the party may be prefumed to be 
properly upon his guard and apprized of the danger be 
ftandeth in, which was an ingredient in the cafe of 
Francia and of Gregg, cited in the argument of Francta^s 
cafe* And all thofe already cited, which came in judg- 
ment before the ftature of king TTilliam. Fof, 243. 

For, continues the fame author, hafty confeiTions made 
to perfons having no authority to examine, are the 
weakeft and moft fufpicious of all evidence* Proof may 
be too eafily procured, words are often mifreported, 
whether throiigh ignorance, inattention, or malice, it 
mattereth not to the defendant, he is equally afFeded in 
either cafe; and they are extremely liable to mifcon- 
ftruflion. And withal, this evidence is not, in the ordi- 
nary courfe of things, to be difproved by that fort of 
negative evidence, by which the proof of plain fa£ta 
may be, and often is confronted. Fof. 243. 

NN On 
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On the whole it may be concluded, that in England 
the ^at. of 7 JfilL 3. rfl. 3. (which was never enadied in 
Ireland J prcycnts fucb confeffion, as^ above-mentionedi 
from haying the forc& of a conviBion ; but does not de- 
ftroy the admiffibility of it in evidence for any furpcfe^ 
except to prove the overt-a£ls laid in the indidment 
The overt-afts muft ftill be proved by two lawful fw^• 
neffks^ notwithftanding the admiffion of any fuch. con« 
feiEon as to collateral matters ; for no confeffion, except 
made in open courts which in Franciah cafe was deter- 
mined to mean the arrangement of the party, can be 
fufficient ground for a convi£tion for treafon. 

Note. In Ireland, attempts have been made by the 
Iriih commons to obtain an z(k of parliament fimilar to 
the 'EngWfh fat. 7 IVilL 3. but they always failed. Iq 
the prefent reign, a part of the Englifh a^ was granted^ 
by which a perfon indicted for high treafon under the 
25 Edw. 3. ihall have a copy of the whole indiAment 
delivered to him, on requeft, five days at leafl: before 
trial : and he (hall be admitted to defend himfelf by 
counfel ; and the court before whom he is to be tried, 
or any judge thereof, fhall immediately, on his requeft, 
affign him fuch and fo many counfel, not exceeding two, 
as he {hall defire, to plead for him and affift him id 
making his defence. Itifh fat, 5 Geo* 3. ca, 21. feB. i. 
2. 9 Ztat. at largey 388. 

But in Ireland one witnefs is fufficient to convi^, even 
though that witnefs fhould be an accomplice : evidence 
of the prifoner's confeffion fupports the overt-aft, as 
well as collateral fa£ls : the prifoner is neither intitled, 
as in England, to a copy of the panel from which thcf 
jury is to be fworn, nor to a lift of the witnefles to be 
produced againft him ; and by ftatute, his peremptory 
challenges to the jurors are reduced from thirty-five, 
which are allowed in England, and which was his right 
at common law, to twenty. Irifj fat. 10 and 1 1 Car, i, 
2 Statutes at large 157. Vide ca. 5. Ante p. i j. 

Note, This chapter, according to the original ar- 
rangement, fhould have immediately fucceeded chapter 
the fixth, which treats of confeffion at common law 

and 
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md confeflion by ^at, z and 3 Phil, (s^ Mar. ca. ip. 
Jrybj XoOfr.'x.ca. 18. Ar^e 37. 



CHAPTER XXVI. 



Of Evidence by Conf&ffion or by Accufation^ obtained by 
the infiiBion of Torture. 

Rule tbe Jrirft. 

BY the common law of England, and that law is by 
adoption, confirmed by ftatutes, the common law of 
Ireland, ho fuch engine of power as the rack, or any 
other inftrument of torture, can be ufed to f urniih the 
crown with evidence, extorted out of the prifoner's 
mouth againft himfelf or any other perfon. Fortefq. de 
Laud^ ca. 22. 3 Injt. 3 1. Fof 244. 

Emltn, in his preface to the &tate Trials^ notices the 
excellencies of the Englifh laws above all others, chiefly 
to conGJit in that part of them which regards criminal 
profecutigns ; and among other particulars enumerated by 
him, fays, " in other countries racks and inftruments of 
'* torture are applied, to force from the prifoner a con- 
« feffion, fometimes of more than is true ; but this is a 
*« pra£ltce .which Englijbmen are happily unacquainted 
** with, enjoying the benefit of that juft and reafoQable 
** maxim— iVifwo tenetur accufare fetj^tm. Emlyn Pre/. 
St, Tr. jo. 3. 

. FoRTEscuE, C. J. and afterwards chancellor, in his 
lefturc^ on the laws of England, written for the in- 
ftru£lion of prince Edward, fon to Henrt VI. after 
reprobating the tortures 'allowed by the dvil law^ makes 
this obfervation ; what certainty can arife from cbnfef- 
fions of men miferably tormented ! Bi^t if fome inno- 
cent perfon, having his mind fixed upon eternal falva- 
tion, would in fuch a Bab^lonical furnace^ like the diree 
children, blefs and magnify the Lord, and not lie^ to 
the damnation of his own foul, and die judge (hould 
thereupon pronounce him not guilty^ doth not that judge, 
N N 2 by 
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by the fclf fame judgment, judge himfelf guilty of all 
the cruelty and pains wherewith he hath tormented the 
Innocent ? O ! how cruel is (uch a law, which, in that 
it cai^not condemn the innocent, (rondemneth the judge ? 
Sure fuch a cufiom is not to be accounted a Iqw^ but ra- 
ther the highway to the devil ! Fortes, tjk Laudf, ca, 22. 
p» 40. London 1660. 

Hargrave in his notes upon Emlyn^s preface, fays, 
fo abfurd and unre^fonablq a practice was this, that even 
fhe ancients, among whom it was in ufe, had no good 
opinion of it, thpugh it was pert^inly a pn(£tice of the 
ancient ciyil )aW| t>ut is reprohated by Grotius, whp ap« 
}>roves pf the omidion of it in England. Ibtd, Dig. 40, 
t\ if. Grotius Lett. 6^1. 

let it is clear, from the wording of the (latutes re- 
fpefting confeffions, in cafes xyi tfeafbn, ^< unlefs the 
•« party dxall willingly, and without violence cOi^feis 
<< the fame," that torturp was pradifed in England^ 
and the faft is corroborated by king James the firft, who 
in a book called, « King James's Premonition to all chrif- 
« tian princes and ftates,** (ays, '^ it was never ufed but 
«< in cafes of high treafon.'" Edit, idojj. /. 30. Vide 
ca. 6. Ante ic.' ca. 6. Ante 37. ' 

Foster cpnnders this paflage as accounting extremely 
well for the infertiiig of the words " tvithout violencei^ in 
the ftatute of JSciw. (^. but cannot, he fays, fo eafily ac-j 
count for them in that pf king W'ilL 3. Fof. 244. 

The State Trials affords another proof that the rack 
has been ufed in England to extort confeffions. On the 
trials of the earl^ of Essex and Southampton^ 43 E/issl 
Anno 1600, for high treafon, fir Edivard Coke^ then at- 
torney-general, in opening the cafe againft the prifoners, 
lays, " I cannot fpeak without reverend commendationsi 
*< of her majefty's moft honourable juftice, yet I think 
« her over-much clpmency to fomei turneth to over- 
^< mi^ch cruelty to herfelf •, for though the Rebellious at- 
<< tempts v^ere fo exceedingly heinous, yet, out of her 
*< princely mercy, no man wsis racked^ tortured^ ox prejfed 
t« to fpeak any thing further than of their own, accord 
f< and willing minds." Arid this difcovery ^without tor^ 
turey he (^:x\h^t good?jefi of God towards the queen, and 

hi^ 
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his juft judgment upon the prifoners \ A ftrain of adu« 
latioti, obferves Fojler^ to fay no worfe of it, naufeous 
and fordid, highly unbecoming a gentleman of the pro- 
^effion, efpecially one that well knew, and hath informed 
his readers, that any kind of torture in that cafe would 
have been utterly iJlegaK i &. Tr. 199. Fof, 244. 

The parage in lord Cokb, alluded to by Foster, is 
in the third Inftitutes. Writing on imprifonment, Co%e 
fays, it appeareth that where the law requireth a perfon 
to be kept infalva et arota cujiodia^ yet that muft be wiV^ 
out pain or torment to the prifoner, and upon this two 
queftions arife, when, and by whom, the rack or brake 
in the tower of London was brought in. 3 Inji. 35. 

To the firjl-^john Holland^ earl of Huntingdon, was, 
by king Henry the fixth, created duke of Exeter^ and in 
the twenty-fixth year of Henry the fixth, the king granted 
to him the office of the conftablefhip of the Tower. He, 
and William de la Poole ^ duke of Suffolk^ and others, in- 
tended to have brought in the civil laws ; for a beginning 
whereof, the duke of Exeter^ being conftable of the 
Tower, firft brought into the Tower the rack or hrake^ 
allo.wed in many cafes by the civil law. And thereupon 
the rack is called the duke of Exeter^ s daughter. 3 In/l. 35, 

To the fecond^ upon this occafion fir John Fortes- 
CUE, chief juftice of England, who wrote his book in 
commendation of the laws of England^ and therein pre- 
ferreth the fam^e for the government of this country 
before the civil law, fays particularly that all tortures and 
torments of parties accufed, were diredly againft the 
common laws of England^ and (heweth the inconve-, 
nience thereof by fearful example. So as there is nohk-w 
to warrant tortures in this land, nor can they be juftified 
by any prefcription, being fo lately brought in. 3 InJl. 
35. Ante 275. 

Coke then quotes Virgil^ defcribing the iniquity of 
RadamanthuSi that cruel judge of Hell — Ca/ligatque, au-- 
ditque dolos^ fuhigitque fateri. 

Firft, he puniihed before he heard ; ?nd, when he had 

heard his denial, he compelled the party accufed to con- 

fcfs it. But far otherwife doth almighty God proceed, 

#0^ ^ua reus diffamatus eft. ffunquid kx noftra judicata 
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nyi prius hudierit ab iffo. St. LuC£^ ca, 1 6* v. i • JoHMi 
ca* 7* v. 51. 

Torture i& alfo againft Magna Charta. NuUut 
liber bomoy C5V. aliquo modo deftruatur^ necfuper turn iUmus, 
nee fuper mm mittemusj nifi per legale judicium parvum fm^ 
rum, aut per legem terra, Ca. 29. 

All the ancient authors are againft any pain or tor- 
ment to be.put or inflt£led upon the prlfoner^ before atp> 
tainder, or after attainder, but according to the judg- 
ment. And there is no one opinion in our books or 
judicial record, for the maintenance of torture or tor- 
ments. 3 Injl. 35. 

Notwithftanding thefe authorities, when Felton^ upon 
his examination at the council board, declared as be had 
always done, that no man living, had ioftigated him to 
the murder of the duke of Buckingham^ or knew of his 
intention, Laud^ bifhop of London, faid to him, «< If 
** you will not confefs you mufl; go tc the rack /' the; man 
replied, « If it muft be fo, I know not who I may ac- 
^< cufe in the extremity of my torture— bifhop Xfoud^ 
<< perhaps, or any lord at this board." Sound fenfe in * 
the mouth of an enthufiaft and ruffian ! 

Laud having propofed the rack, the matter was (hortly 
debated at the board, and it ended in a reference to the 
judges, who, to the honour of the law, and of them- 
felves, unanimoufly refolved, that the rack cannot be 
legally ufed. Fof. 244. Black/. Comm. 32i« 

Montaigne has confidered this fubjedi. He argue89 
that the putting men to the rack is a dangerous inven- 
tion, and is rather a trial of patience than a criterion of 
truth. Montaigne fays, both he who bas^ and he who 
has not the fortitude to endure pain, conceals the truth : 
for why fhould torture fooner make me confefs what 
really is true, than force me to aiTert what is falfe. On 
the contrary, if he who is not guilty of the crime 
charged againft him, has courage to fufFer torments, 
why fhould not he who is guilty, poiTefs equal courage, 
when life is the reward ? The ground of this invention 
proceeds from the confideration of the force of con- 
fcience : for confcience, to the guilty man, feems to 
affift the rack in forcing him to confefs his crime, and to 
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Aake fais refolatioiii but on the other fide, confciencc 
fortifies the innocent againft torture. It is in truth a 
trial of uncertainty and of danger. What would not a 
man fay — what would not a man do, to avoid intolerablei 
torments ? To this queftion, by Montaigne^ Felton gave 
the right anfwer, he would accufe the innocent. 

Etiam innocentes cogtt mentiri dolor, 

Pain^ the mod innocent will make to lie. 

The man, whom the judge puts to the rack, that he 
may not die innocent, if not guilty, dies both innocent 
^nd' racked* Thoufands have aCcufed themfelves falfely. 

The marquis Beccaria, of Milan, has treated confef<* 
fion by torture, in a mod mafterly manner^ He confi-^ 
ders this infamous teft of truth, a remaining monument 
of that ancient and favage legiflation, in which trials by 
fire, by boiling water, or the uncertainty of combats, 
were called judgments of OoD ; as if the links of the 
eternal chain, whofe beginning is in the breaft of the 
firft caufe of all things, could ever be difunited by the 
inftitutions of men. Ca, i6. 

The only difierence between torture, and trials by fire 
and boiling water, is, fays Beccaria^ that the event of the 
firft depends on the will of the accufed ; and of the 
fecond on a fa£t entirely phyfical and external, but thi<^ 
diflS^rence is apparent only, not real. A man on the 
rack, in the convulfions of torture, has as little in his 
power to declare the truth, as in the former to prevent, 
without fraud, the efie£ts of fire or of boiling water. 
Bnd. 

Every aft of the will, is invariably in proportion to 
the force of the impreflion on our fenfes. The impref- 
fibn of pain then may increafe to fuch a degree, that, 
occupying the mind entirely, it will compel the fufierer 
to ufe the (horteft method of freeing himfelf from tor- 
ment. His anfwer, therefore, will be an efieft, as ne* 
cefiary as that of fire or boiling water ; and he will ac* 
cufe himfelf of crimes of which he is innocent. So 
that the very means employed to diftinguiih the innocent 
from the guilty, will moft efieftually deftroy all diflfe- 
fence between diem. Uidn 

The 
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Hie rerult of torture then, is a matter Ci calctilatlotlf 
tnd depends on the conftitution, which differs in CYer^ 
man, and is in proportion to his ftrength and fenfibility i 
fo that to difcover truth by this method is a problem 
which may be better foived by a mathematician than a 
judge, and may be thus ftated« The force of the mufcles^ 
and the fefffihility of the nerves of an innocent perfon being 
given, it is required to find the degree of pain neceffary to 
make him cot^efs hifnfeif guilty of a given crime. Ibid. 

The examination of the accufed is intended to find 
out the truth, but if this be difcovered with fo much 
difficulty in the air^ gefture, and countenance, of a man 
at eafe, how can it appear in a countenance diftorted by 
the convulfions of torture ? every violent a£tion d^ftroya 
thofe fmall alterations in the features, which fometimes 
difclofe the fentiments of the heart. Rid. 

Some civilians, and fome nations, permit the petitio 
principii to be only three times repeated, and 'others l«|ve 
it to the difcretion of the judge : therefore, of two men 
equally innocent or equally guilty, the mod robuft and 
refolute will be acquitted, and the weakeft and moft 
pufillanimous will be condemned, in confequence of the 
following excellent method of reafoning. « /, thejudge^ 
** mttfi find f$me one guilty. Thou who art a firong fellovf 
•* hafl been able to reftfl the force of torment ; therefore I ac-^ 
•* qidt thee. Thou being weaker has yielded to it, I therefore 
** condemn thee% I am fenftble that the confeffion which was 
<« extorted from thee has no weight $ but if thou doft not con-^ 
*« firm by oath, (which was always required) / will have 
•* thee tormented againJ* Becc, ca. i6. 51. 

A very ftrange but neceffary confequence of the ufc 
of torture is, that the cafe of the innocent is worfe than 
that of the guilty. With regard to the firft, either he 
confeffes the crime which he has not committed and is 
condemned ; or he is acquitted, and has fuffered a pu- 
nifiiment he did not deferve. On the contrary, the per- 
fon who is really guilty, has the moft favourable fide of 
the queftion, for if he fupport the torture with firmnefa 
and refolution, he is acquitted, and has gained having 
changed a greater punilhment for a lefs. Ibid* '. 

The 
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' The law by whicK torture is authorized fays'i Men U 
i^fenfihie to pmn-^piati&e has indeed given you an irreJiJUhU 
jeifJove^ and an undliemhle right offelf^refervation / but I 
breate in you a contrary fentimjent^ dn heroiciU hatred of your^ 
f elves. I cofnnlarid you td accufe yourfelvesy and to declare the 
truths nttiffl the tedringof youir Jlejh^ and the d^ocaikH of 
jfour boner. Ibid. 

Tortih^e is lifed to difcoi^ whether the criminal h6 
guilfjr of othcff crimes beGdei thofe of ^hich he is ac- 
cufedi which is equivalent to the following reafoning — 
jTJfoi/ art guilty of one trirhe^ therefore it ii poffible that thou 
friayft have comrhitted a tboufand othefs ,• but the affair being 
domtful^ Imufl try it by my criteridn of iruth. The taw^. 
drder thee to or tormented, becaufe thOu mayft be guilt), and 
becHufe I chd/i thoa fhouldfi be guilty: Ibid. 

Tortt&e is ufed td make the ip^\{6ntt difcovfer his ac- 
complices ; but if it has been demoriftrated that it is not 
a pi4}per means to difcover truth, how tan it ferve to 
difcover the accomplices, which b one of the truths re- 
tiuired ? tirill tt5t the ttiati wh6 acCiifes hirilfelf yet more 
readily accufe others ? befides, is it juft to torment one 
man for the crime of another ? may not the accomplices 
t>e found but bv the examination of the witnefies, or of 
the criminal; trum the evidence, or from the nature of 
ihe crime itfelf ; in fliort, by all the means that have been 
ufed to prove the guilt of the {iirifoneri Acconiplices 
generally fly when their comrade is taken. The uncer- 
tainty, of their fate condemns them to perpetual exile, 
and frees fociety I'rom the danger of further injury, 
^hilft the punifhttient of the ctiminal, by deterring' 
othefs, anfwefs the purpofe for which it was ordained. 
Beccar, ca. l6. p, 51, 52, 53. 

Blackstoke, with his ufiia] precifion and perfpicuitf, 
adopts the fentiments and arguments of the' humane and 
degsUit Beccahia. The cbmmentator on the common 
law of England, thus argues againft the inhumanity and 
weaknefs of the civil code in procuring confeffton by the 
rack, tt feems, he fays, aftonifliing that this ufage of 
adminiftering the torture, (hould be faid to arife from a 
'tendemefs to the ItVes of men : ^et this is the reafon given 
for its tntrodttdion in the civil la4v, and its fabfeqoent 

00 adoption 



adoption by tlie Frendb and other nadonsy v». becai^ 
the laws cannot endure that any man ihoiUd dict Ugf^ 
the evidence of a falfe or eren a fingle witnefg ; nd 
therefore contrived this method^ that innocence ihoiild( 
manifeft ftfelf by a ftout denial^ or guilt by a plaui cod« 
feffion ! Tbns rating a man's virtue by the hardinefii of 
his conftitution, and his guilt by the fenfibility of 13s 
nerves! But there needs only to ftate accurateljj in 
prd^r moft effedually to expofe this inhuman fpecies of 
mercy i the uncertamty of which, as a left and crite- 
fbn of truth, was long ago pointed out by Tullti 
diough he lived in a ftate wherein it was ufual to torture 
Jlaves (but not beanfn) in order to f nmiih evidence ; 
Tamen^ (ays he, ilia tortnenta gtsbemei dolor , moderatur 
natura cujufque turn aninn turn corporis^ regit qtutfitor^ 
jUBit libido^ corrumpit fpesy infirmat metus ; ut in tot rerum 
angtiftiis nihil viritati loci relinquatur. Pro Sulla 28- Cod* 
/. 9. /• 41. — /. 8. /. 47. — /. 16. 4 Bla^if. Comm. 321! 



CHAPTER XXVII. 



In what cafes the Examinations or the Declarations of 
PrifonerSy and the information of WitneffeSy taken out of 
Court y whether before the Coroner or JufHce of the 
Peace J may be read in evidence againfl a Prifoner on 
his Trial J under the rules of the Common Law^ or pur^ 

. fuant to Statutes. 

[ Vide Ca. 6. Ante 37. ] 

Note. It has been already laid down, that at com« 
mon law, in cafes of life, no evidence is to be given 
againfl a prifoner but in his prefence. 2 Hawk P. C. 
ca. 46. Vid& Chap, 4. Ante 14. 

JSufe tibe ^irff. 

IN cafes of mifdemeaQors, an examination talcen 
before a magiftrate, exparte^ cannot, either at common 

law 



283 

or byftatute, be v given in eridenee on the trial of 
49kc defendant. Vide, Use lajl rule in this chapter^ Pofi ^ 

As in the King, v. Painb, Hill. 7 WilL 3. it ^t^ 
determined by the court of king's bench, with the con- 
currence of thi common pleas, that the depofition of 
witnefiesy taken ex parte before a magiftrate, on an exa- 
mination concerning a mifdemeanor, cannot be read in 
evicfence on die trial of the party for fuch mifdemeanoff 
after the death of the deponents, becaufe as the defen« 
dants was not prefent before the magiftrate when they 
were taken, he had no opportunity to crofs examine 
diem. 5 Mod^ 165. 2 &/I. 417, 418. 3 Term. Rep* 
723. Vide ca. 4. Ante 14. 

But in' the King, v. Buckworth; Mich. 20 Car. 2. 
for peijury, before Keltng, C. J. and Twisden, and 
Mo&TON, J^s. A witnefs was produced to prove, what 
a perfon deceafed had fworn at the former trial in ejeft^ 
ment ; and this was allowed to be good evidence, be- 
caufe it doth not go to the proof of the charge itfelf 
that the defendant fwore, but only to the falfity of the 
^^i^,that was fworn. And it was held that the charge 
Itfelf, which coniifts in the truth of the proof of the 
fad, and the certainty of what the defendant fwore, 
might be dire£ily proved in evidence, which might be 
croCs-examined by the defendant ; but that the falfity of 
the.faft to which the defendant fwore, may be made 
out bj any other proof, becaufe in this cafe you may 
« give the verdiA in evidence to prove the perjury i in as 
much as the caufe in which the perjury was commitce(i, 
muft be fet forth in the information or indictment, and 
of confequence be proved on the iflue. And when you 
prove that the defendant fwore in the caufe, you may 
ftew the whole matter, viz. how his evidence ftood ex- 
potki by the party deceafed. Sir Thorn, Rajm. i^o. 
Cilb. Evid. by Lofi^ 214. 

As in cafes of life, no evidence is to be given againft 

die prifoner except in his prefence : of courle9 previous 

to me enafUog (in England) of the ftatutcs of PbXp 

002 and 
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^ild Mafy^ (and in Ireland) the ftatute of lo Chadei\t 
9 depofition taken before a jufticp of the peace wheve 
the felony was committed, was nqt admiiBbJe evidence 
on the tri^l of the part^i eyei^ though the wipie& 4icd| 
pr was unablp to trave}. Jtn^ 14. * 

The ftatutcs above referred to^ enafl:— r 

Firft^ f « That juflices of the JPeac^^ when any perfon i^ 
f< brovight before them fof manflaygh^er, or fiplony^ or. 
f< fufpicion pf mai^flaughter or felony, being bailable by 
«< law, (hall before any bailment or main prize, take the 
«' examination of the faid pr^foner, and the informatum 
f< of thent that bring him, of the fa£t and circumftancc 
<< thereof, and the farne or a9 much as may be material 
«< thereof, to prove the felony, (hall lie put in writing 
f< before they make the fame bailpient, which fame cxa? 
'< mination, together with ^e faid bailment, the laid 
f< juflices fhall certify, ^t the next geners^l gaol delivery, 
<< to be jbol^ien within the limits of their com^niffion. 
Stat, I and 2 Phi!, t^ Man ca. 13./ 4, ^^ifi% lO Car* '• 
ca. 18. 2 Stat. (It large, 75. 

Secondly, It is alfo ena£)ed, ** That ^vpry coroner, upon 
*« any inquifitjon before him found, wherpby any perfon 
<* or perfons fhall be ir^di£led for murder or manflaughr 
*< ter, or as acpeflary or acceflaries to the fame, before 
** the murder or msinflaughter committed, fhall put iq 
<« writing the efFe£l of the evidence given tp the jurj 
f« before him being niate|-ial ^ and as well the faid jult 
<« tices, as the faid cproner, (hall bind all fuch by re? 
♦« cognizance as fio declare any thing material, tp prove 
?« the fame, to appear at the next general gaol delivery, 
f« and (hall certify as well jhe fame evidence as the re? 
f* cognizance ip writing." 2 and 3 P^iL fcj* Mar- ca. 
13. fe^. 4. Irj^y 10 Car, i.ca. 18. 2 Stat, ^t large, T^,^ 

Thirdly, It is furthef enaded, " That the (aid jufticc, 
f« or juflices, before he or they (hall commit, or fend 
f« fuch prifoner to ward, fhall take the ex2^mination oSf 
« the prifoner, and the informatiot\ of thofe vvhq bring 
" him, and fhall put the fame in writing within twpt 
^ days after the faid examination, and the fame fliali 
M certify in fuch nunner and fprm, and at fuch time a^ 
<f they fiiQuld and ought to do, if fuch prifoner fo com- 
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« mitted or feftt to ward had been baikd, &cJ* &a#.. 

, 2 and 3 Phil, isT Mar, ca* lo. 

Note. ^Thcfc ftatfites, which werf ena£led in Ir&r 
land in 1634^ give to the magiftrate the fame jvrifdiOv 
tion in charges of treafon^ as in felony or manjlaughter i 

^ but when they were paffed, murder was treafon in Ireland^ 
at prefent it is not. 

. From ^le ads of the legiflature feveral rules have 
ferungy derogatory to the ancient commoii law: and 
^fe niles were fettled by the judges, and r<%cived a9 
law \fj the hoi^fe of lords of England, anno i<SO($. 

At that period, previous and preparatory to the trial 
^ lord MoRLET, in the lords, for murder, i % Car. %.- 
Thf; JUDGES were called upon and delivered their opi- 
nions on certain points fubmitted to them, which opinions 
9iay now be confidered as the baCs of certain rules of 
(evidence, gpplipable to the prefent fubjed. The judges 
were, Keltng, C. J. J9. R. fir Orlando Bridgman, 
C. J. C. P« fir Matthew Hale, C. B. and Atktns, 
TwispEM^ Tyrrell, Turner, Brown, Wtndham> 
Arch^^, RAUfSFORp, and A{o|iToi9, juftices* They 
fefo)ved| 

ftufe tbe SbirD* 

Tbat iik cafe any of the witnefles which were exa-» 
fpined before the icoroner, were dead^ or unabU to travel^ 
and oath made thereof, that then the examination of 
iiich witi^efe, fo dead, or unable to travel, might be read, 
the coroner firft making os^th that fuch examinations are 
the&me which he took upon o^th, without any addi- 
tion or alteration whatfoeven 7 S/« TV. 421* Keljng 
55* 5. C. jffite ca. 6. p. 37. 

itule M)e f oitrtj)* 

That in cafe oath Ihould be made that any witnef89 
who had been examined by the coroner, and was then 
abfent% was detained by the means or procurement of die 

Erifoner, if the court be fatisfied by (be evidence they 
are heard^ t^t the witnefs was detained by the meana 

• or 
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er procuMtticttt of ^ prifofier, then the examimitimi 
might be read, but whether he was detaitted by die 
means or procurement of the prifoner was matter of 
fea. aid. 

Jiufe tfje f iftf). 

That if a witnefs, who is examined by the coroner be 
ahfent^ and oath is made that the profecutors have ttidi 
all their endeavours to find him, that is not fufficient to 
authorize the reading of fuch examination. Ibid. 

Thcfe rules are cited, and fully adopted by Hawkiiis, 
SMid otlier authprities. 2 Hawk, P. C. ca, 46. 2 HaleP^ 
Cr. 284. Sum. 262, 263. Kelyng 55, i Lev. 180. 
1 Keb. 19. Dalt. Ill, 112, 113. 

On the trial of lord Morley, the efpecial point Oft 
which the judges had formerly refolved arofe. 

Mr. folicitor-general Finch defired the depofidons of 
ibme witnefles, taken before the coroner, who was fines 
dead, to be read, which the prifoner oppofed^ defiring 
that no evidence might be giren againft him^ bat fisice 
to face. 

The lord high fteward (lord Clarendon, chancellor) 
demanded the opinion of die judges, who by Kelthg, 
C. J. anfwered, that upon proof made, that the wit« 
nefles were dead, and oath by the coroner that the depo- 
fidons were unaltered, they ought to be read, Whick 
was done. 7 St. Tr. 424. 

Maynardf ferjeant, defired that the depofidons of a 
material witnefs, taken at the coroner's inqueft, who had 
now abfented himfelf, fo that they could not find himj 
might be read. 

Lord Morley^ the prifoner oppofed it, and the opinioa 
of the JUDGES being required, the hrd chief ju/Hce an- 
fwered, that if the court upon any evidence were fii* 
fisfied, that the witnefs vras withdrawn by the procure- 
ment of the prifoner, the depofidon ought to be rtzA^ 
otherwife not— whereupon, 

Thomas Hardy depofed, that Thomas Snelf^ his appren- 
licej was lately run away from him^ and that his fellows 

faid, 



Mmii be told them before he went away^ that lord Jlfoi^ 
de^s trial was to be (hortl j, but he would not be there. 

The court not thinking this evidence fufficient, the 
depoGtions were not read. Ibid. 

In lord NetterviLle's cafe, before the lords of Ire- 
land, 17 Geo. 2: Indi£tment for murder. 

Tlie counfel for the crown produced the capias^ aliaf 
and plures^ that i^ued upon an xndidlment, found againft 
Nicholas^ lord vifcount NettervUle^ of New-grange, in 
order to introduce the reading of the examinations ol 
Owen Wheian and Edward Buckley^ who were dead^ to 
the reading of which writs the prifoner objeded. On 
hearing couufel on each fide and debating the pibint, it 
was refohred, the writs fbould not be read ; and on a 
fecbnd queftion being debated and put, v/z. whether the 
examinations of Own Wheian^ which had been taken ex 
parte^ before the coroner, (hould be read, he being dead^ 
it was refolved unanimouilj that it ihould not. 3 Lords 
Jourtu ef Ireland 538. 

The. fall rule is illuftrated in a civil cafe, Bekson^ v. 
Olivb, exchequer^ Michaelmas^ 5 Gea, 2. 

This was the trial of an iffue dire£led to the court o£ 
exchequer, the depofition of a witnefs, who had been 
examined in 1672, was offered to be read, without any 
evidence of his being dead, relying on the prefumption 
from length of time, which would entitle the reading of 
a deed of that date. 

Ri^TNOLDs, C. B. refufed to let it be read, faying 
a deed had fome authenticity, from the folemnity of 
hand and feal. But if proper fearches or inquiry had 
been made, and no account could be given of him, he 
would have admitted it at fuch a diftance of time* 
a Btra. 920. • 

BuLLER, J. B. R. recognized as lawj the rules in the 
cafe of lord Morley, He fays, if due diligence be ufedy 
and it is made manifeft (by evidence) that the deponent 
has been fought for and cannot be found % or if it ht 
proved, that a witnefs was fubpoenaed and fell fick by 
the way, it is faid that his depofition may be read, for 
that in fuch cafe he is in the fame circumftances as to 

tbt 
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^t patty that 18 to ufe him, ts if he were dead, ^ulf 
Nif. Pri. 239. 

mt tje Aijcti), 

Where Witncfles cailnot be produced viiia vode^ By tea* 
fon of death, ricknefs, or abfence by procurements theii^ 
depofitions may be read jvr" as well a» agatnjl a prifoncTf 
on a trial for high treason i but not where they might 
have been produced in perfon« 2 HatuL ea* 46. i St* 
5>. 723. 

This rule, fo far as it refpeds the depdfitfons o^ t 
dead witnefs, appears to have been fully argued and fet^* 
tied, in the King, v. Westbeen^ Oid-Bciley feffimii Jo* 

f^ny 1739- ^ ^ 

The pri loner was indiftcd for latcetiy t the fjjueftioii 
argued was, whether the information of Ctirtrei Lulhantp 
an accomplice, deceafed, taken in Writing, upon oathf 
againfl the prifoner, before Lee, C. J. purfuant to the 
ftatutes of Philip Isf Matj^ fhould be received in evi- 
dence ? 

Sir DudJes; Ryder^ attorney-general, after proving the 
hOi of Lu!ham\ death, iniifled upon reading thefe depo' 
(itions, made before the chief juftice, as evidence againft 
the prifoner. 

Serjeants Hayward and Barnardifion^ oppofed thelf 
being read, and contended that as the TiSt of GO0, which 
the law fays (hall not work an injury to arty pian, had by 
Lulham's death deprived the crOwn bf the opportunity of 
producing him viva voce^ the admitting his depofition to 
.be read in evidence would injure the prifoner, in as much 
as he would lofe the benefit which might otherwife have 
arifen from a crofs-examination. 

The attorney-general, and Strange^ folicitor-genera^ 
replied, and the point was very much debated. But, 

CoMTNs, C. B. and Chappel, J. over-ruled the objec- 
tion, and admitted Lulham^s information, to be read ; 
though they faid it would not be conclufive unlefs it were 
ftrongly corroborated by other teftimony. Leaches Cr. 
Ca. 2 Edit. 12. 3 Edit. 15. And vide the King, v. tic 
Jnbabitants of ^rifwelL 3 Term^ Rep. 7 1 2. Ante ca. 

The 
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The K1NG9 V. Henrietta Radbourne, Old'-BaiUy^ 
July feffioriy 1787, fupports the rule, that depofitions, 
judicially taken, and proved 10 the court, purfuant to 
the ftatute of Philip 6* Mary^ may be read in evidence, 
after the death of a witnefs. 

The prifoner was tried for the murder of her miftreis, 
Hannah Morgan. The decealdd, while languifliing uiider* 
feveral wounds, which proved mortal, was examined by 
two magiftrates, who, in the prefenci of the prifoner, 
took down her depofitton^ in writing, ftating in fobftance 
the circumftances of the afTault and battery um{er which 
Ihe fuiFercd. The whole of thefe examinations, one of 
the magiftrates declared on his oath was heard by the 
prifoner, that they were diftin£ily read over to her in 
the prefence of the deceafed, who figned them, that they . 
contained a corre£t account of what (he faid, and that 
he (igned them as haying been taken before him as a 
magiftrate for the county where the fa£k was perpetrated* 
Garrpw, for the profecution, contended, that Mrs* 
Morgan^s depofition was admiflible in evidence on two 
grounds, fir^f as the declaration of a perfon who ha4 
received a mortal wound from the hand of a murderer, 
and who was, at the time the declaration was made, lin- 
gering under a well-founded apprehenfion, that her life 
.was in imminent danger. Vide Ant^ ca. confejjion. 

Secondly f that it was admiflible as an information, .taken 
by a magiftrate under the ftatute of Phil, isf Mary^ for * 
it had been given in the prefence and hearing of the pri- . 
foner, upon an oath lawfully adminiftered to the deceafed, 
who had thereby called God to witnefs, that what (he 
faid was true ; and who had, in the prefence of the 
prifoner, made an additional atteftation of its truth, by 
putting her fignature thereto: for that any thing that 
was faid, either by a profccutor, a prifoner, or a witnefs, 
in the prefence and hearing of each other, although faid 
in common coverfation and under no folemAity, was ad- 
miflible evidence in all courts, both criminal and civil 1 
and the circumftance of Mrs. Morgan* s teftimdny before 
the magiftrate, in the prefence of the prifoner, having 
been reduced into writing, inftead of deftroying its ad- 
miiEbility rendered it more eligible, in as much as what 
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^v-ldenrc jpvcn hy the wimefi to the jury. And tbe 
•^^afons amgned for refufing to read them out, or give 
Oopies IS, that the depofitions often coixtam the names of 
offenders not on trial, or not in cuftodjr, and alfo h€t^ 
'^^rhich do not relate immediately to the prtfoncr, bat to 
others implicated in the offence, the ''difclofurc of which 
^tiight tend to the prevention or impeding of public 
juftice, by warning fuch offenders to flf^ and by reveal- 
ing the evidence of the crown, intended to be ufed on 
bcir profecutions. 



It U ftow alfo agreed, that where a witnefs at a fubfc- 
icnt triali varies from his own evidence, given on a 
former trials in relation to the fame matter, fuch varU 
ancc may be given in evidence to invalidate his teill* 
mony on the latter triat i Ha^k. P, C. ca. 46, 

In the King, ^^ Richard Langhork, efq; Old^Baiiexy 

1679, 31 Car. a. before North and St^RocGs, C, 

rs* iSeveral wimcOcs were called, and admitted to im* 

each the tellimony of Titus OateSf by ftiewing a vari* 

ace in his tedtmony. 

And in confecjuencc of his evidence, Mr. Langhwm^ 

the prifoncr, in his defence fubmitted to the court, that 

* he hid proved ^ny one point, in anfwer to that which 

rtii had given in evidence not to be true^ then he oughi 

i be fee ailde ^ and he pointed out the feveral variances 

the evulrnce sfiveo by the ini peached witnefs. Vide 

jc nuwever wa& admitted, but its efie^ wa» 
I he court* 

:'i vverc all ^«/»^i, and in 

^Hrrn'edj that though 

y were not 

They came»" 

\n catholics, 

they are 

^ |ftimonf 

>ugh 
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was (aid wai thereby Tendered more certain and lefs liabk 
to be mift'aken. Ante^ 14. 

The Court receiTed the depofition as evidence^ re« 
ferring to die Judges among other queftions, this quef* 
tion^ whether the ihfbrmarion of Hannah MotMn was 
admiiUble, and they held it was. Ledcb Ck Ql- 
i Edit, jfiai 

The evidence of a witnefs, given viva voce, in the 
prefence of the prifoner on trial, may, at the defire of 
the prifoner, be compared with the fafts which fuch 
Witnefe has previouiQy fworn to in his depofitions before 
t juftice of the peace, in order, by comparifon, to fee 
whether he has varied in his teftimony,' i St. Tr. 723. 

This rule is founded on principles of juftice; and 
ihews, that the prifoner is ihtitled to the fame evidence 
for his defence, as the crown is for his convi£tion. And 
, £nce the abrogation of that inhuman exemption, derived 
from the civil law, which denied to the prifoner the pri- 
vilege of examining witneiTes in his defence, as was the 
ctkf until the grievance was removed by ftatute : it has 
been held, that the prifoner is intitled to the benefit of 
every fpecics of Evidence as fully as the crown. Stat, 
X Mar.Jiat, I, ca. i. IrjAy 9 jinrt. ca. 6. fee, 6, Stat,' 
at largty vol. 4. 263. 4 Blackf, CofHm. 353, 

The laft rule is illuftrated in the cale of lord Staf- 
ford^ tried for high treafon before the lords, at Weft-^ 
minfier^ anno 1680. 32 Car. 2. 

In this cafe it was admitted, that the depofitions taken 
from a witnefs, before a juftice of the peace, migbt,' at 
the prifoncr's defire, be read on the trial, m order to 
take off the credit of the witneffes, by fliewing di van^ ' 
qnpe between fuch depofitions, and the viva voce evidence 
given in court. 2 Hawk. PL Cr. ca.' 46. 3 St. Tr, 
130 A? 136, 

NoTfe. It is not the practice in the inferior courts 
to read fuch depofitions, or give copies of them, at the 
defire of the prifoner j but for the judge to look into 
them and compare the fafts they contain with the parol 

evidence 
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^sridence J^v^n by the witnefs to the jury. And tht 
seafons amgned for refufing to read them out^ or give 
copies isy dbat the depofitions often contain the names of 
oflSsnders not on trial, or not in cuftody» and alfo HQm 
wluch do not relate immediately to the prifoner, but to 
others implicated in the oflRence, the ''difclofure of which 
might tend to the prevention or impeding of public 
juftice» by warning fuch offenders to fly» and by rcYeal* 
mg the evidence ot the crown, intendoi tp be u(ed on 
their profecutions* 

tivSt (JDt 4tilfy^ 

h is now alfo agreed, that where a witnels at a fnbfc- 
qnent trial, varies from his own evidence, given on a 
former trial, in rebtion to the fame matter, fuch vari- 
ance may be given in evidence to invalidate his te^^ 
mony on the latter trial. 2 Hawk. P. C. ca. 46. 

In the King, v. Richard Langborn. efq; (M^Bmttu 
mmio 1679, 31 Car. 2. before North and Scrogg^ & 
Jps* Several witnefles were called, and admitted to im» 
peach the teftimony of Titus Oates, by (hewing a vari* 
ance in his teftimony. 

And in coniequence of his evidence, Mr. Langbom^ 
the prifoner, in his defence fubmitted to the court, that 
if he had proved any one point, in anfwer to that which 
OaUs had given in evidence not to be true, then he ought 
to be fet afide ; and he pointed out the fcveral variances 
in the evidence given by the impeached witnefs* Vid^ 
the Kh^j V. Finney. Ante 4. 

The evidence however was admitted, but its efieQ; was 
done away by the court. 

The Chief Justice faid, they were all papiftsj and in 
a general caufe \ and in his charge obferved, that though 
Ae witnefles were ftrangcrs to Oates^ they were not 
ftrangers to the errand they came about. «< They came," 
(aid his lordfliip, « to defend all the Roman catholics, 
^ whom nve would hang here for a plot, and they are 
<< lent over for that purpofe, as far as their teftimony 
^ can go. But,'' he added, « how far that is, though 
^ diey are not upon their oaths, (for the bw will not 
pp 2 " perqait 
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<< permit it) 1 muft fay to yau in favour of the prifoner 
" at the bat, as I did to the jury ycftcrday, yon muft 
•• not take it therefore as if it were mere talk and no 
^ more, nor rejcft them too much becaufe they did not 
<* fwear ; they would fwear 'tis likely, if the law would 
" allow it/' a St. Tr. 906, 907. 

NoTBw Compare this cafe to that of the King, v. 
Finney, and the improvement of the law in favour of 
the fubjed, upon trials for crimes, by the admiffion of 
witnefles on oath, and the conftruftion on evidence ren- 
dered doubtful, by the proof of contrary fa£ts, and the 
merciful charges of the judges in fuch cafes muft create 
the moft pleafing fenfation and confidence in every man, 
who is a friend to that pure adminiftration of juftice, 
which is the ftrongeft prote£bion to political freiedom and 
fecial happinefd. Vide jifite 4. 

Unit ti)t Uinti)* 

Though juftices of the peace cannot hear and deter- 
mine treafon, by virtue of their commiifion of the peace, 
nor take an indi£lment of that offence, yet they may 
receive examinations and informations on charges bf 
treafon of the parties brought before them, and ceirtify 
them as direfted by the ftatute of Phi/, and Mary. 
I Hale P. C. 305. 

aule t&e Cent!). 

And fuch informations or depofitions of a witnefs, 
being taken in writing upon oath, adrainifterdd by a 
juftice of the peace as they ought to be, and being cer- 
tified to the gaol delivery, may be read in evidence 
againft the defendant, not only if the informant be dead, 
but if he be unable to travel, and fworn fo to be. 
I Hale P. C. 305. 2 Hale P. C. 284. Vid6 Similar 
rule in refpeB to informations before the coroner. Ante 285. 

Hale fays, fome have been of opinion, that if the 
witnefs was bound over and appear not, the informa^ 
tions may be read, which fcems to be qucftionablc. R. 

tiwlt 
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itule tl)c €Ubmt% 

In the cafe of informations or depofitians, taken 
before a juftice of the peace, the rule by which they 
are admitted as evidence, is the fame as in admitting con« 
feflions judicially taken, purfuant to the ftatutes ; that is, 
oath mu(t be made on the trial, either by the juftice or 
by the coroner, or the clerk who wrote them, that they 
are the. true fubllance of what the informer or other 
witnefs gave upon oath, when examined. Vide jint^ 
ca. 6* p. 41. Ru/f 6. 

mit tijt Itoelftf), 

And in fuch cafe, information upon oath, taken before 

{'uftices of the peace of one county, may be tranfmitted 
>efore juftices of gaol delivery of that county where the 
offence was committed ; that is to fay, if the offender 
were brought before that juftice, quare tametiy becaufe 
the offence was out of his jurifdidion. i Hale P. C* 
3^Sv y^' ^^^ fe^ Daltortf ca, ill, p. 299. accordant. 
New Ed. ca. 164. p. 554, 

But depofitions of a witnefs taken by the coroner, or 
informations taken before juftices of the peace and cer- 
tified to the gaol delivery, purfuant to the ftatutes of 
Philip and Mary^ are not evidence whereon to ground a 
convi£lion for petit treafon, if the party be living though 
unable to travel, or kept out of the way by the prifoner, 
or by his procurement, Fof. 337. 

The above rule, taken from the opinion of Fofter^ 19 
grounded on ^at. 5 Edw. 6. EngVifhi which never wai? 
enacted in Ireland. 

aulc tbe ^ourteentb. 

But it hath been adjudged, that depofitions taken 
before a coroner^ upon an inquifition of death, fuper vifum 
corporis^ cannot be given in evidence upon an appeal for 
the fame death ; becaufe it is a different profecution from 

that 
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that wherein they were taken. 2 Hawh jP. C. ca. 46, 
2 Roll. 460, 4^1 . 1 Suteff. 325. 2 Kei. 384. 

There are many inftances in the reigns of qacen £/f- 
xakth and ^ames the firft, wherein the depofitioiis of ab« 
Cent witnefles were allowed ae evidence in treafin and 
ftlonjf even where it did not appear but that they might 
have been produced viva voce, 2 Hawk* P. C ca. 4(5. 

Hiftory, and alfo the State Trials, the moft authentic 
and fatisfaftory records of the temper and politics o{ 
the time8> verify the above obfervation. For example : 

In the duke of Norfolk's cafcy high treafon, 1546L 
37 Hen, 8. 

Thomas's cafe, i Mary. Dyer 99, rod. Ant$ 

Abington's cafe, who with fllney, Jones^ Traversj 
Chanoch^ Bellamy and Gagi^ were tried for high treafon. 
15 Sept. 1586. 2 Etiz. 

In this cafe the confeffions of Babingfon and 6th^, 
who had been attainted of treafon, were read in evi- 
dence againft the prifoners; i St. Tr. 134, 135. 

Uddal's cafe, tried on Jlat.. 13 Eliz. ca. 2. Croydon 
ajftzes^ 'SpOj 1 3 -S'^2. for felonioufly writing and pub- 
liihing a feditious and fcandalous libel, called << the De- 
«< monftration of Difcipline/* i St. Tr. 168, 172. 

The earl of Essex's cafe, before the lords, Wejl^ 
minfiery 1600, 43 Eliz. tor high treafon. The examina- 
tion of Witheringtm^ not taken in the prefence of the 
earl) was read againft him. i St. Tr. 198, 200. 

Sir Walter Raleigh's cafe, at a coinmijfion of oyer 
and terminer^ at Winton^ 1603. i Jac. i. 

In this cafe Popham, C. J. Anderson, Gaw1>ie, and 
Warburton, J's. fat as judges, and fir Edvjord Coke 
profecuted as attorney-general : the examination of lord 
Cobham was oifered in evidence againft the prifoner, to 
the admiffion of which fir Walter obje£ted, he defired 
lord Cobham might be produced and fwom, and obferved, 
that the examination was neither fubfcribed nor avouched 
by his lordihip. Lord Cecily one of the commiffioners, 
anfwered, « It is the accufation of lord Cobham^ it is the 
" evidence againft you, muft it not be of force without 
<< his fubfcription ? I defire to be refolved by the judges, 

" whedher 



^^ whether 6y the law it is not a forcible argamaii of 
** evidenced 

The JUDGES anfweredy «« My Irrd it is 1" 

Raleigh replied, *< The king, at his coronation, is 
^' fwornt ^ omnibus judiciis fins apiitatemy non rigoretn 
•* legis dfervare. By the rigour and cruelty of the law 
« it may be a forcible evidence.*' The lord chief ju/Hce 
then told him, « This is not the rigour of the law, but 
<< the juftice of the^aw; elfe, when a man hath made 
* <* a plain accufation, by praAice, he might be brought to 
<< retrad^ it again." And the examination of CMantp 
and ieveral others wete then read ! i St. Tr. ai i, 219. 

In lord AuDLEt's caCb, before the lords, for a rape 
^ his wife, ice. 7 Car. i« The countefs's examination 
was read tgainft the eark i St. Tr. 388. 

The doarine and praftice held out and followed in 
the ;tbove cs^fes, by the officers of the crown, in the 
reigns of the fudors and Stewarts^ and received as law • 
by the judges a£ling under the influence of the court, 
and holding their places, as they then did, durante bene 
placitOi is ftrongly reprobated by Fdler^ who confiders 
the reading of the State Trials, m thofe reigns, as 
•' doing fo much penance." Fof 234. 

Neither have thofe records of oppreflioD pafled unno- 
ticed in Ireland. In the ICing, v. Peter Finnerty, 
indidled for a libel, iat a commiffion of oyer and terminer ^ • 
Dubliriy Dec. 1797, 38 6^> 3. 

Curran^ of cbunftl for the defendant, adverting to 
the profecutions of former times, when the true princi- 
ples of )urifprudence were perverted ; and when accu* 
' lation injured convi£);ion, addrefled the jury thus : — 
« Does hiftory give you a fingle inftance in which the 
«* ftaie has been provoked to thefe conflidls, except by 
«< the fear of truth, and' by the love of vengeance ? — 
« Do you re^id that Elizabfth direfled any of thofe (late 
<* profecutions againft the libels which the divines of 
« her times had written againft her catholic fifter, or 
<< againft the other libels which the fame reverend gen- 
<< tiemcn had written' againft her proteflant father? — 
<< No— -we read of no fnch thing ; but we know (he did 
^ bring forward a profecution from motives of perfon^i 

" refeiitnienr, 
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rcfentmcnt, and we know that ^jury was found time* 
fcrving and mean enough to give a verdid, which fhc 
was aifaamed to carry into execution. The learned 
counfel drew you back to the times that haye been 
marked by thefe miferable conflifts. You have been 
carried back to the ftate profecutions of former years, 
were they inftituted to promote the welfare of the 
country ? Or was it when the government was finking 
under the crumbling ruins of the falling empire it- 
felf ? when the temples of jufticc were prophancd 
with the convidions of ,a Rujfell and a Sidney I I fee 
you turn your thoughts to the reign of tjxe fecond 
Jamesy 1 fee, you turn your eyes to thofe pases of 
governmental abandonment, of popular degracfatioitf 
of expiring liberty, of mercilefs and fanguinary per* 
fecution — when language died away in the hearts of 
the people— when humanity had no ear, becaufe 
liberty had no tongue — to that miferable period, in 
which the fallen and the abjefl (late of man might 
have almoft been an argument in the mouth of the 
atheift and of the blafphemer, again ft the cxiftence of 
an all-juft and all-wife caufe — if the dying fury of tfie 
Stewarts had not prepared the glories of thofe patriots 
who eftablifhed the Revolution, and thereby refuted 
the impious inference, by (hewing that ^f man de- 
fcends, it is not in his own proper motion* — that it is 
with labour and with pain, and that he can continue ' 
to fink only, until by the force and prefTure of the 
defcent, the fpring of his immortal faculties acquires 
that recuperative energy and efFort which hurries him 
as many miles aloft." Fhmerty's trial, MS. by Leo* 
Mac Nallyy jun, $nd the trial by Ridgewayy 62, 63. 

fiule x]}t jriftecntlj* 

But though the deppfitions of a witnefs, taken by a 
juftice of the peace in the prefence of the prifoner, pur- 
fuant to the ftatute of Philip and Mary, is admiflible 
evidence on the trial of the prifoner •, yet if they be not 
judicially taken as the ftatutes direft, they cannot be 
read. 2 Hawk, P. C. ca. 46. 13 £dw. 4. 3. 

As 



As In tlic King, v. WilliahI Wooi>cocK, OlJ-JBai/ej/f 
^anuarf fejjions^ ap Geo. 3, 1789. / 

The prifener was indi£led before £tre, C. B. Ashurst^ 
J. and Adairi recorder of L$ndoH^ for the wilful murder 
of Sy/via if^oodcocif his wife. 

it appeared in evidence, that the de^eafed was found 
in a ditcti, and had received eight wdunds. She was 
to exhausted by lofs of blood as to be apparently dead, 
|;iut recovering her fenfes, Mr. Readj a magifliate, at-< 
tended her at thejpoot-houfe, and found her irt i, ftate 
of perfeiQ; recolleaioii. 

He told her he was a niagiftrite conie' to take her elxa* 
minationsi slnd admohithed her to fpealt the truth, and 
as (he appeared fenfible of the impiety and dangers of* 
falfehood he admihtftered an oath to her^ and received her 
information, which he reduced in her own words into 
wntin^. He afterwards read this ihformaltioAl over t6 
her With g|r<fat deliberatioti, and ga<fe it to her to fign, 
and (he made her mark on the paper in approbation ox 
its contents. The magiftrate then figned it fiimfelf, and 
being proved On the trial, it inras read in evidence. 

It alfo appeafred from the evidence of the furgeons^ 
that (he died in about eight and forty hours after the 
examination had been taken, and that it was impofTible 
from the- firft moment that flie could live long \ but that 
although (he retained her (enfes to the laft moment, and 
repeated the circumftances of the ill ufage (he had re- 
ceived, (he neter exprefled any apprehenGdn or feemed 
fentiUe of her approaching diflblutidii. 

The evidenoe of the information^ or dectafaiiom of the 
^eceatf€d, was of a very prefling and urgent nature 
aigaiAft the prifomer. 

The GotfRT on thefe circumftances, took into confix' 
deratioti this queftion, << Whether tfie evidence which 
<< had been obuined from the deceaied, Could legally 
« be left with the jury ?*' 

Eyee, C. J. therefore ftated the cafe to thetfi, inde- 
pendeiit^f that evidence, and then delivered his opinion 
on the admii&bility of the examination, to the folfewing 

Q^<^ Greail 
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Great as a crime of this nature (murder) dioft alwajf 
appear to be, yet the inquiry into it muft always proceed 
upon the rules of evidence. 

The moft common and ordinary fpecies of legal en^ 
dence^ confifts in the depofitions of witneflS» taken ert 
9athy before the jury in the face of the courts in the 
prefence of the prifoner, and received under all the ad-^ 
vantages which examination and crofs-examination canp 
j;ive. 

But beyond this kind of evidence there are sdfo tw<^ 
other fpecies, which are admitted by bw. 

The one is the dying declaration of a perfon who Hav 
received a fatal blow. The other is the examination of z 
prifoner, and the depofitions of the witnefles who may be 
produced a^inft him, taken officially before a juftice of 
peace, by virtue of a particular a£t of parliament, which 
authorizes magiftrates to take fuch examinadons, and 
direAs that they fiiall be returned to the .court of gabi 
delivery. 

This laft fpecies^ of depofition, if the defendant fhould 
die between the time of examination and the trial of the 
prifoner, may be fubftituted in the room of that viva 
voce teftimony which the deponent, if living, could alone 
have given, and 16 admitted of nece/fity, as evidence of 
thcfa£k. 

In the prefent cafe, a doubt has arifen with the court, 
to which doubt I entirely fubfcribe ; whether the exa^ 
mination of the deceafed, taken in writing at the poor-^ 
houfe by Mn Read^ the magiffrate, is an examinatioir 
of the nature I have defcribed ? 

It was not taken as the ftatute dive£$s, in a cafe where 
the prifoner was brought before him in cufliody; thfi^ 
prifoner therefore had no opportunity of contradiBing thef 
faBs it contains* It was not in that part of Mr. Readft 
duty, by which he is, on hearing the witnefles, to bail 
or commit the prifoner ; but it was a vf^uraary and extra^ 
judicial oB^ performed at the requeft of the overfeers \ 
and although it was a very proper and prudent a£l, yet 
being voluntary and under circumftances where the 
juftice was not authorized to adminilter an oath, it can- 
not be admitted before a jury as evidence \ for no evi- 
dence 
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! can he fegal, unkls it be given apoQ oath judi* 
^eiallj takoi. LiacVs Cr. Caf, 2 E£i. 397. 3 E£t. 563, 

Bat the aboTe depofition was lead^ as the dying de- 
^ ia iatioa of the party who made it. Ante 37. 

In the King, v. Dingler» Old-BaUij^ Stpiemier fifi 
1791, before Gould» J. the (kme point occuned. llus 
'Was an indi&nent for murder. Mr. jUJingtonj a joftice 
of die peace, laid he took the depofitions of the decoded 
upon oath, whik fiie lay in a langaifhing ftate in the 
difpenfiiry, the prifoner not being prefent. 

Garrow^ counfel for the prifoner, ofajeQcd to the 
reading of thofe examinations. He argued, that the law 
is preciiely the fame, whether the examination taken be 
of the perfon whofe death is charged upon the prifoner^ 
or of any other ordinary witnefs who has been examined 
to the tranla£lien by a magiftrate, and who had died 
iubleque^t to that examination. Taking the informa- 
tion ofieied in eridence, to be that of any other perfon 
befides the woman deceafed, and that fuch perfon died 
fince he was examined before the juftice, could his exa* 
mination be received in evidence ? Certainly not. 

Let us illttftrate, by fliewing the mifchiefs that muft 
refult from reeeiving fuch an examination. 

It may happen, where death is the confequence of a 
duel, or a rencontre^ or in many other inftances, that 
there is but a fingk witnefs prefent. Now fuppofe that 
witnefs goes before a magiftrate, ai|d depofes by whofe 
hand die homicide was committed, and dies before the 
trial; (hall bis information, though fwom to, and in 
writing, taken behind ^e back of the accufed, and not 
contaimng aU the fads and parti(culars the witnefs knew, 
and could depofe to if alive, but containing fo much as 
will juftify the committal merely, be read in evidence 
on the trial ? Certainly not. 

Suppofe this fame informant to live until the trial, 
though he (hould depofe on that trial, that the deceafed 
aflaulted the prifoner, that the prifoner was relu£tant to 
return the aflault, and offered terms of reconciliation^ 
and that the prifoner was obliged to ufe a deadly we4« 
pon in his own defence j certainly, though on fuch evi* 
ilencci by crofs-exaounation, the party & availed (hould 
^0.2 be 



be difcharged of the indi£iment hj the jury : yet by the 
fummary mode of proceeding againft him now propofed, 
that is, by admitting the information, fworn before the' 
magiftrate as evidence, the witnefs being dead, the party 
accufed would (land at this bar liable to a capital c6n«' 
yi&ion, on the teftimony of a man, who mean^ qq 
wrong indeed, but who had only difclofed fo much ai 
was neceflary to his committal. 

The deceafed woman might have recovered after thQ 
examinations/ and then the offence would have beeii 
different. 

Rose, recorder^ was for receiving the evidence— • 

GarroWf in continuance* There is an authority of 
^opfid^^ble weight ^7^2l&\j in point. It exprefsly Jhews 
that this exaiTiination> under the circumilances attending 
it can|iot be read| ai^d h^ ftated the ^Vi^> V* JVoodcocK- 
Ante 257. 

The an(Wer to the obje6):ion, as it }s undlerftood at 
prefent 19, ^at the ftatute has authorii^d th^ magiftrate 
to take th^ examination of the prifoner, and the infor- 
mations of wltneffes ; to return them to the court of 
gaol delivery, and if fhe witneffes ihould die before ffad 
trial of the defendant, then the information of the wit- 
neffes, taken before the ^lagiftrate judicially, ihould be 
read in evidence. 

The confequence of the law is, that if an information 
has been taken purfuant to the (latutes of Philip and 
Marj^ and is certified to the felons of oyer and terminer^ 
that then^ if the occalion requires, and if the evidence 
given in the information, ^s let in by ^e death of the 
witnefs who fwore itj, U may be read. 

But the information offered in evidence has hot been 
taken by the magiftrate, purfuant to the direction of 
the ftatUte — it has not been taken judicially. This 
appears, 

Firji^ by the language of the ftatute. Secondiyt by 
the circumftances of the cafe. Vide thefiaU Ante , 

The language of the ftatute is this: that the juftice 
pr juftices, have nothing to do but with a man coming 
)?efofe them to be committed. 

" Thi5 
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This 18 an information,' f?^/ taken in the courfe of a 
judkial proceeding. The prifoner was not prefent — 
the prifoner was not on his defence. The juftice might 
bare held a judicial examination in the hofpital> and 
ftri^UjT in ()urfuance of the (latut«!s, and might have 
thus brought the prifoner before him, in which cafe this 
information might have been read. 

The coujLT, on confulting, refufed to receive the evi- 
dence, reljring on the King^ v. Woodcock^ as a deter- 
mined cafe in pointy Ante 257. Leach's Cr. Ca. 568. 
M. S. 

ThiT King, v. the iNHABiTANTs^qf Eriswell, Banc. 
Jieg. 30 Geo, 3* appears relevant to the laft rule, in mzny 
particulars. 

This was a pauperis cafe on the poor laws of England. 
The pauper had^ given examinations touching the phce 
of his laijL re(idenpe» No proceedings were had .in con- 
fequence of this examination until the order of removal^ 
which was the (ubjc€t of appeal, was applied for and 
made. 

The pauper, from the time of the examination being 
taken, continued to refide in J^klwgbam, AU Saints^ for 
about five years, and without becoming chargeable to 
that parifh, when he became infane^ and continued in a 
date of infanity to the time of his removal to Erifwell 
parifli.^ 

On the part of the refpondents^ this examination was 
ofiered in evidence/ and objefled to on the part of the 
appellants, but was received by the coUrt of quarter fef- 
fioBS, the hand writing of the juftices who took the 
fame being firft proved^ 

The queftion before the king's bench was, whether 
diiS' evidence was admiifible. 

Bower and Saxer argued in fupport of the admiffibility 
of the examination. 

Partridge^ Bflrnard^ and Hay^ againft receiving it* 

The COURT was divided on the queftion. 

Note. This abridgement of the report is confined to 
thQ admiffibility of the examination. 

Grose, J. The queftion is, whether the information 
taken before the magiftrates is competent evidence of 
(he pauper's fettlement in Erifwell^ to warrant the juf- 
tices 
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jktces to make die warrant of removal, and the court of 
quarter feilions in confirming it ? 

To prove the fafts of the appellant's cafe an examine 
ation of the pauper, .taken before' two magiftrates, was 
produced, and it appeared that the pauper, fince his 
examination, had become infane^ and Hill continued ii^ 
that ftate. 

The objection to admitting this matmnation as evi* 
dence, is, that an agreement muil be proved either br 
the parties, or the witneifes to it ; and that the oato^ 
either of the party or the witnefs, is not admiffible in 
evidence, when it is given in the ahfence of another . who 
is to be affeaed by it. 

To this it is zntvrtrcd jfir/f^ that this examination may 
be read, bepaufe it is like a judgment upon which no 
Execution has iflued. My anfwer is, that it is not Cke 
fuch a judgment, for in the firft place, before fuch a 
judgment can be obtained, the party to beafiefied by it 
iqiuft have had an opportunity pi being heard \ he muft 
have been ferved with a writ, of have had notice of the 
proceedings. And fecondijy the judgment muft have 
peen given by n court of cofnpetent jurtfdi^ton ; but in the 
prefent cafe the juftices had not juriidi£tion to adminif- 
ter the oath^ By the 13 (5^ 14 Car. 2. they are empow- 
ered only to remove ; and unleft they adminifter the oath 
for the purpofe of removing it^ it is uq more than if a 
juftice of another county a^miniftered it. Hpre there 
was no removal, and they had no power, tl^a( appears 
but for that purpofe. 

Secondly^ however, it is faid, that this es^amiqation \% 
competent, becaufe it is as good evidence as that of a 
perfon who had heard the pauper fay, that be had been 
hired for a year and ferved it, that fuch evidence would 
have been competent, and therefore this is fo. 

As to it being as good evidence as that of a perfot) 
who heard the pauper fay he had been hired, there is 
this material di^erenpe, that had the perfon been/r^W, 
fuch perfon might have been crofs-examined^ as to all tha( 
pafied between him and the pauper, if ^ny part of it 
were 19 be h^ar^. Bujt here vc read only what the bverr 



tecH cliafe to examine to^ and what the magli{rate$ 
thought fit to date. 

Next — is fuch evidence competent ? it is what is com- 
monly called hearfay evidence of a fa£t« Now it is a ge- 
lieral rule that fuch evidence is not admiiCble, except in 
fome few particular cafes where the exception may be as 
ancient as the rule. A pedigree may be proved by repu- 
tttion, prefcriptive rights may be fo proved ; and yet in 
Ctfes of prefcription, thofe very perfons who are per- 
mitted t9 give evidence of what they may have heard 
fnmi dead perfons, refpe6):ing the reputation of the 
inghty are not permitted to ftate fa£bs of the exercife of 
me right* which the deceafed perfon faid they had feen : 
and there is no principle upon which this evidence is adt- 
mii&ble that may not extend to proving by hearfay any 
agreement whatfoever. 

Here the learned judge dated a numbef of cafes re- 
fpe^Hng paupers and parHhes, which had been cited af 
the bar to mew the evidence offered was admiffible asr 
hearfay evidencei and as giveti upon oath before the ma- 
giftrates } but he c^ferved, that no principle was ft^ted to^ 
taSut the cafe out of the general rule, to fliew why hear- 
fiiy evidence of the agreement fhould be permitted in 
this cafe any more than in any other. 

He then proceeded to the point immediately relevant 
to thb chapter. Before the ftat. i far 2 Phil. Isf Mar. 
ia. 13, and t isf 'i Phil, isf Mar. ca. lO. a depofition 
taken before a juftice of the county where the murder 
was committed* was not evidence, even though the party' 
died or was unable to travel. Why ? becaufe although 
the juftice had jurifdi£lion to inquire into the fa£l:, the 
€9mmon law did not admit a perfon aceufed to be a4e£ied 
by an examination taken in his abfence^ becaufe he couM 
not brofs-examine, and therefore that ftatute was made. 
To this point the claufe in the mutiny a£i, which ex- 
Jire&ly authorizes the magiftrates to take the examinations 
of perfons enlifting is extremely ftrong. It is cleat, that 
in an action by an executor of the pauper, if it Were 
Aecef&ry to prove this agreement, the affidavit of a wit- 
' fteft who was dead, taken before a judee who was to try 
ihe cattfe would be ineompetent to be read after his 

death. 
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^eath. WKen then, and upon what principle could tblsi 
man's depofition upon oath become evidence after hi9 
death ? no fuch rule of evidence could exift before thef 
ftatutes of Charles t^e fecond : fuppofe the cafe had ex- 
ifted the next year, and the year after the pauper had 
gone before two juRices and made the oath ne did, afnd 
after that upon his death, two other juftices had re-f 
moved his tamily upon that exaihinationf ccAdd this 
court have determined that hear fay eyidenee of the. 
hiring was good, or that an oath taken before twp m^ 
giftrates (not for the purpofe of removal in the abfence 
of the odier party) would have been good i or fuppofe 
the vlOl of parliament had pafled two years, ago, ihould. 
we now fay it is good ? no, that would be againft the' 
known hw of evidence, for, as hearfay cvidcnee, it ia 
hearfay evidence of a izGt ; and as an examination upon 
oath, and not in the prefence of the oppofite party, nor 
^ken with an intent to remove, it is extrdiudictd. If at. 
that time it were admiffible^ when did it become fo t 
will the praflice of the juftices at their private meetings^ 
or at the quarter feilions make ft fq ? furely it is too 
much to fay, that fuch pra Aice (hall alter the law of 
evidence prevailing through the kingdom, in the courts 
above and at the affizes ; as judges of nift prius we da 
not ^,^Qi to alter or make new law ; how then fiiall it be 
competent to juftices of the peace to do fo ? but even 
were we difpofed to conform to a rule of evidence 
adopted by fome juftices of the peace, what are we fo 
fay in cafes where one court of quarter feilions difier» 
from another in their rules } fo it is in this cafe, in fome ^ 
counties they admit this evidence, in others they reje£t 
it ; we muft fay that fuch precedents ought not to guide 
us, but we muft be governed by the known rules of 
evidence which are to be found in our law books* If 
then the decifions of the courts below cannot alter the 
law when it is gro^n into law by the deciGons of the 
courts above, upon what principle (hall it now be de- 
cided ? none is laid down ; but it may be faid, that it is 
in this cafe wife and difcreet to depart from the general 
rule of evidence, aiid in this inftance to admit of hear- 
fay evidence of a fad, or evidence on oath adminiftered 

is» 
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in tKe abfence of the adverfe partjr. I dread that ruled 
6F evidence (hall ever de|)ena upon the difcretion o( 
judges ; I wifli to find the rule laid down and to abidd 
by it ; in this cafe I find the general rute ; I find no de- 
cided authority that forihs an ei(ception to it i and no- 
thing but a clear incontrovertible decifion upon the 
|}oint, and not the concCflion of coiinfel, or the oBiter 
di&um of a judge, oiight to form an exdeptibn tb a ge^ 
neral rule of law, framed iii wifdom by oiir anbeftor^, 
and adopted in every cafe^ except where the exception 
is as ancient as the rule. The order (hoiitd be q(ia(hed. 
BctLtER, J. fupported the admiflibility of the evi« 
dence. In this cafe it appeard, that the pauper was 
taken before two juftices, by the oVerfeers of the pa- 
rifli of Tiklinghdm^ where he theti refided, fot the pur- 
pofe of beitig examined as to the place of his laft legal 
(bttlement i that he wa^ examined On oath before thenl 
and figiied his examinations. 

The paiiper afterwards became, atid has ever finccf 
continued irifane^ and the feffions being of opinion that 
the examination Was good evidence, upon the authority of 
that confirmed the order of reitiovaL 

'ilie c[ue{tion reserved for the opinion of this coiirt is» 
whether under thefe cifcumftahces, the examinatiod 
ought to have been tead Ih &Videnc6; 

Thi& cafe has beeri afgufed ^n two grdtiilds, Firft^ that 
it is admifTible, dS ah examination t^ken 6(i oath by 
judices ivho had a Competent siuthority. Secondly^ that 
it is evidence as a declaration under the haiid of the 
pauper. 

I am of dpiniofi, that it Is admiflible evidence in each 
of thofe lights. 3ut, before I ftate the grouflds on 
<vhich 1 hold it admiflible, it will be proper to premife^ . 
that 1 confidet the paUper as dead^ he being in fuch a 
flate as renders it impoffible to examine him, and if he 
were dedd^ it is admitted at the bar, that thcrfc are feve- 
f al cafes in whicii it hsis been held, that what he faid 
Ihight be received in evidence. 

The firft thing to be confidcred is, whether this Evi- 
dence be admiflible 2i% an examination taken on oath hyperjont 
having a comp/ltent authority. 

;r r It 
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tt Ceems to be agreed, by thofe who argued af At hzf, 
that if the juftices had made an order of reinovat imme*'' 
diatcly on taking the examination of the pauper,* the 
examination then would hate been z Judicial aiif-^ni 
would have been evidence : indeed, the iecond fedion 
of the a£): calls it a judgment. I agree, that if the 
taking of the exammation were not a juAcial a£l, but 
was merely coram non judiccy k is not evidence as a» 
examination on oath. The queftion then is, whether 
this were a judicial afl or not : it mud be fo at the time 
it was taken, ^r k cMinot become fo at all \ and if an 
hnmediate removal might have been founded on it, it is 
a full proof that this was a judicial ad. 

The power of the juftices is founded on fiat, x 3 &^ 
ir4 Car. l.feS. I. which enafts, " That it (ball be lawful, 
«< »pon complaint made by the overfeers of any parift, 
^ for any two juftices, by their warrant, to remove and 
«• convey any perfon likely to become chargeable to fuch 
^ parifli, where he was laft legally fettled, unlefs he 
<< give fufficient fecurky for the difcharge of the parifli, 
•* to be allowed by the faid juftices.*^ 

The ftatute does not in words ifay any thing about the 
mode of examination ; but wherever a power of judging 
and determining is given, an authority to examine on 
oath is virtually and neccffarily included in it. "VV^hat- 
ever the juftices do in ptrrfuance of that ftatute, is judi^ 
dally done, and unlefs the rule be general, this abfurdity 
would follow; if the juftices are of opinion,' on the 
examination, that the pauper ought to be removed, and 
do remove him, it is evidence ; but if they are of opinion- 
that the fettlement is in the parifh requiring the exa* 
mination, and therefore he ought not to be removed, 
then it is not evidence ; whereas in the latter cafe the 
rcafons are much ftronger why the examination (hould 
be evidence than in the former, becaufe the parifti offi- 
cers are prefent at the examination and are parties to it^ 
being the complainants and the perfons caufing the exa- 
mination to be taken. But it never can depend on the 
judgment which the juftices (hallform for, or againft the 
pariih, whether the examinations in ^he cafe are or are 
not evidence, it muft be reciprocal. 

This 
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. Thi6 examination is (imilar to the cafe of a depoCtion 
before a coroner, which has been long held to be good 
evidence, though the perfon accufed be not prefent when 
it is taken, nor ever heard of it until the moment it It 
produced againft him. 2 Lev. iSo. Kelyng ^^. Vide 
^jMrd Morlefs cafe. Ante 

The coroner is to inquire into the caufes andcircum- 
ftasces of the death of the deceafed : the juftices are to 
ifk]uire to what pariih the pauper belongs : both inqui» 
ries are general, and no particular perfons are parties to 
them. Again, where depoGtions are taken before com* 
miflioners of exciie, if the witnefs die^ lord Holt was of 
opinion that they were good evidence. Bredofty v. Gitt^ 
a Will. 3- B. R. 2 Sali.^SS' I LordRaym. 219. S. C. 

Where an a£l is judicially done, it is not neceflary 
that the perfon to be aiFe£^ed by it fliould be prefent, in 
order to make it evidence againll him, and therefore de- 
poGtions taken by a juilice of a perfon who afterwards 
died, though in the abfence of the prifoner, muft be read. 
So it was determined by all the judges in Radhourn^s cafe^ 
Mich, 1787. * Ante 

It is the fame as to depoGtions taken under a com- 
miflion from the court of exchequer. Tcoker, v. tii 
' duke ^ Bedford. I Burr. 146. 

But an argument was drawn horn the mutiny a£tf 
which it was faid (fey juftice Grose, Ante ) made the 
depofitions evidence in the cafe of foldiers, and therefore 
it was inferred from thence, that the depoGtions were 
not evidence in any other cafe. That a£l affords a very 
difiereat inference. The firft zQ. which contains anv 
RR a claufe 

* This cafd, as reported by Leach^ varies materially 
in fa£k from the ftatement by Mr. juftice Buller ; he 
.ftates, that the information of the deceafed was taken in 
the abfence of the prifoner \ but in Leach it appfears that 
■it was taken by a regular ntagiftrate, purfuant to the 
ftatttte of Pbilip and Marv, and deliberately read over to 
Aim, in the prefence and bearingof the prifoner, upon an 
oath lawfully adminiftered. (jTne words in italics are 
omitted by the learned judge.] Leach Cr^ Ca» 2 Edit. 
363. 3^if/. 512. Vide Ante 
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claufe for examining foldlers refpefting their fettlements^ 
18 1 6 Geo. 2. which enafts. That it &all be lawful foi* 
two or more juftices of the county, or place where any 
foldier iball be quartered* in cafe fuch foldier has either 
a wife pr child, to caufe him to be fummoned to make 
oath of the place of his lad legal fettlement; and fuch 
foldier is thereby directed to obey fuch fummons, and 
to make oath accordingly ; and fuch juftices are required 
to give an attefted copy of fuch affidavit to the perfon 
making the fame, or by him delivered to his commanding 
officer, in order to be produced when required. Pro- 
vided, that in cafe any foldier (hall be again fummoned 
tp make oath as aforefaid, then on fuch attefted copy of 
the oath hv him former! v taken being produced, fuch 
foldier (hall not he obliged to take any further or other 
oath with regard to his legal fettlement, but fhall leave 
4 copy of fuch attefted copy of examinations, if required^ 
That a£t fays nothing about the examination or the copy 
of it being evidence, but moft probably the legiflature 
meant or underftood, that they would both be fo ; for 
the objeft w^s, to prevent the foldier being called upon 
to attend the juftices inore than once, and at the fame 
time to fubftitute as good a thing as an examination in 
lieu of it, for the benefit of the parifh. But in the 32 3^ 
Geo. 2- or between that time and the 20 Geo. 2. the le- 
giflature had under their confideratipn what voiild be 
evidence, and accordingly they infertcd in the above 
claufe the following words : « Which attefted copy (hall 
<< at any time be admitted in evidence as to fuch laft 
<* legal fettlement, before any of his majefty's juftices 
«* of the peace, or at any general or quarter feffions of 
** the peace," So the law ftands now j and the copy 
only, and not the original^ is by the aft made evidence, 
which could onlv be done on the idea that the original 
was evidence before. If it had been necefTary to have 
cnafted that the original ftiould be evidence, two words 
would have done it v arid it is impofiible to fuppofe, that 
the legiflature meant that the copy ftiould be evidence, 
when the original was not. This law therefore affords 
a ftrong argument, that the examination is admiffible 
evidence. 

Again^ 
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Ag^in, what was faid by lord chief juftice Lee, iff 
the cafe of the Kingy v. Colin St. Aldtmn^Sy is a very 
material authority to prove, that this examination was 
admiifible in evidence. There an order of removal of a 
baftard made in Wtlts^ was founded on the examination 
of the mother in Middlefex. Lee, chief juilice, there 
faid, *« The only material evidence which appears to 
'* have been given, was the examination of the mother, 
« which ought not to have been admitted ; for it is a 
•«* general rule in evidence, that the depofition of a living 
•* nvHnefs ought not to be received, unlefs it appear that 
** the witnefs bimfeff could tiot be produced to he examined 
^ ORB TENUS J and therefore as the evidence here given 
<< has an original defe£l, which cannot be fupplied, this 
** order ought to be quaflied.** Read by J. BuLLERy 
from a manufcript note of jujlice. Ctivit. 

It clearly therefore mud hsive been his opinion, that 
had the mother been dead, or in a ftate like this pauper 
(infane) of incapacity to be examined oltB tenus, her 
depofitions might have been received in evidence. 

The fecond ground on which this has been argued to 
be evidence is, that it is a declaration under the hand of 
the pauper. This introduces the general queftion, 
whether bearfaj evidence from the perfon under whom 
the fettlement is claimed can be received. This queftion 
has been fo often decided, it would be~ fufficient to men- 
tion the cafes only ; but, as difierent opinions are enter- 
tained on the bench upon the fubjeA, I (hall go fome- 
what more at large into the confideration of it. It is 
faid, that (here is no cafe wherein hearfay crvidence 
has been allowed where the party is alive and able to be 
produced. I agree to that pofition ; but, here the party 
is QpA deadf and not able to be produced. Here the 
learned judge cited a number of cafes Fn fupport of his 
pofition from Burrow^% Settlement cafes, and other au- 
thorities, and added, that in cafes of pedigree, and 
other cafes hearfay and reputation are good evidence : each 
has authority to fupport it, but he could ftate no prin^ 
apk in favour of them. 3 7emu Rep. 718. 

The true line for courts to adhere to is, that wherever 
evidence^ not op oathj has been repeatedly received and 

fan^iioncd 



fanciionedby judicial determinations, it ihall be allowed i ^ 
but beyond that, the rule that no evidence fliall be ad- 
mitted, but what is upon oath, (hall be obferved. It 
would be eafy to (late or imagine a converfation of which 
a man gave an account of his own habits and tranfac- 
tions in life, his refidence, his connections and relations, 
.which would Ipe equally material in tracing a title, as in 
inveftigating a quedion of fettlement : and it would be 
ftrange, if fuch a converfation after the father's death, 
fliould be fufficient to enable the fon to recover ten thou- 
fand pounds a year, and yet fliould not be fufficient to 
give his fon a fettlement as a pauper. Here he cited fc-' 
veral cafes whereiA hearfay evidence has been received. 
3 Term. Rep. 719. ^Vide ^nte 14. 

AsHURST, J. coincided with Buller, but faid that if 
the cafe was new, be (hould be (Irongly of opinion, that 
the evidence given ought not to have been received, as 
being hearfay evidence ; but thought that as certainty is 
fo de(irable in the law in general, and particularly in this 
branch of it, which relates to i^zks of dail]r occurrence, 
when a cafe is decided and aded upon, it is better not to 
overturn it. 3 Term. Rep. 720. 

Lord Kenton, C. J. concurred with Grose. He faid, 
all queftions upon the rules of evidence, are of vaft im- 
portance to all orders and degrees of men ; our lives, 
our liberty, and our property, are all concerned in the 
fupport of thefe rules, which have been matured by the 
wifdom of ages, and are now revered from their anti- 
quity, and the good fenfe ia which they are founded : 
they are not rules depending on technical refincnoent^, 
hut upon good fenfe, and the prefervation of them is the 
fir ft duty of a judge. Evidence fliould be given under 
the fan^ion of an oath, legally adminiftered ; and, in a 
judicial proceeding between the parties afie£led by it, or 
.thofe who (land in privity of eftate or intereft with them. 
I admit that this man, who is proved to be infane^ is to 
be conHdered as to this purpofe in the fame (late as if 
Jie were dead: and it has been decided, that in fuch 
cafes the party's hand writing may be proved, as if he 
were a£lually dead* Then it is (aid there are two 

grounds 



protinds od trhich tiis examination maybe receited, std 
to both of which I agree with my brother Grose. 

Firft, as an examination taken upon oath before two 
juftices of the peace, who It is argued had authority to 
take it. 

Secondly as to a declaration of the party examined. 

The ^/^ depends on Jlat. 13 i^ I4 Car. 2. that fta- 
tute empowers the juftices to make an order of removal^ 
it does not give them an exprefs power to eicamine^ but 
as an examination is neceflary to get at the fads upon 
which the judgment of the maginrates is to proceed^ 
there is an incidental power given, alk>wing thrm to 
examine when they are called upon to exert thdr power 
of, removal. But in this cafe they vrere not applied to 
for the purpofe of making an order of removal; the 
overfeers called upon them for no other ptnrpofe but to 
examine the pauper, all the proceedings therefore were 
extra-judicial; and the examination on oath might juft 
as well have been taken before the parifii clerk, and 
would ^ave been Juft as much intitled to credit as this* 
But I will go further: if this examination had been 
taken in order to found an order of removal upon it, 
ftiU I (hould be of opinion that it would have been no 
better, as fiar as refpefls the prefent queftion^ than a 
mere declaration of the party, the efie^ which I ihaU 
examine prefently. 

Examinations upon oath, except in the excepted cafes, 
are of no avail, unlefs they are made in a caufe of pro- 
ceeding, depending between the parties to be affef^ed by 
them, and where each has an opportunity of crofs-ex- 
amining the wltnefs ; otherwife it is res inter alio oBa^ 
•nd not to be received. 

It has been faid, that this is % judgment oi the juftices, 
as appears by the 2 fe3l. of the 13 £5* 14 Car. a. which 
has the word judgment in it, and that it is no objeflion 
to it being a valid, that the parties to be afie£^ed were . 
not prefent. But I think the word judgment in the 
feAion referred to is only ufed as equivalent to the word 
opinion ; and as to a judgment being binding, though the 

Earty to be afFe£led was not prefent, that will fcarcely 
e found to be (b unlefs in cafes where the party has 

had 



Kad an opportunity of being prefent, or w^s c6tit\irtifi^ 
cious, neither of which was the cafe with the pariih 
now to be affe£l^ed, but as to them ik was ahogether re/ 
inter alios dSla. . 

It has been faid, that there are cafes where examtia^ 
ttons are admittsd, namely, before the coroner, and be-^ 
fore magtftrates, in cafes of felony. That obfervation is 
in fupport of the generaf rule, rather than in deftf uftion 
of it. £very exception that can he accounted for is fo' 
much a connrnhation of that rulei that it is become a 
maxim exceptio prohai tegulain. 

. Thoie exceptions alluded td, are funded on the ({a-^ 
tutes of Philip and Mary f and that they go no further is 
abundantly proved,* Befides, fhe examination before thcf 
coroner is an inqueft 6i o^ce ; it is a trafnfadion of no- 
toriety, to which every perfcrn has a right of adcefs^ 
and, writ^ of ad quod damnum hjive been frequently fet 
afide for waint of this notoriety. Vide the Jtatutes Philip 
MndMdry. Ante 3S. 

But without dating the tafes which occuf on this 
head, I will do little more than fefer to tlie cafe of the 
£iKG, ti. PiiiNE That was not loofely decided, but 
was the opinion of this court, affided by the court of 
Gomihon pleas. In Salkeld it is exp^refsly faid, that the 
rule cannot be extended further than the partici^lar cafe 
of felony ; and, in the other book, the chief juftice d'e- 
clared, that the depofitions were not evidence^ and a 
•Xveighty reafon is given, namely, " the defendanx not 
«* being prefent when they were tafeen befoi^e the mayor, 
♦< and fo had loft the benefit of cfofs-^xamination." 
1 &/i. 281. ^Mod. 165- Ante 14. 2 HafLvL P. C. 
ca, 46. fee, I. 16. 

Secondly y confidering this as a dechratwn of the party. 
Declarations of the members of a famJly, and perhaps 
^f others living in hitbits of intimacy with theni, are 
i;e^cived in evidence as to pedigrees ; \)]xt evidence of what 
'4 mer« ftranger has faid, has ever been riejefted in fuch( 
ft'afes I 9nd that has been always underdood an excepted 
^afe, and to dand on reafons peculiar ia ttfelf. JHis 
lordfliip then examined all the cafes cited j declared hcf 
i^^d U^ver known fuch 'evidence received at the fefiion^ 

durinif 
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ilufing his praftice ; that Mr. juftice Foster had on i^ 
iicniiar occafion faid, <* he had lieard that communis error 
«* facit jwi but he hoped he fhould never hear that rule 
•* infifted upon, to fet up a mifconception of the laW, 
** in deftruflion of the law." He would not enter more 
into the point, being clear it would be mod dangerous 
to adopt It. The mtflakes of judges, provided they be- 
came univerfal, would, according to that 'dodrioe, be- 
come rules of law. An ufage commencing ;at fiioneft, 
fince the 13 to* 14 Car, 2. contrary to law, and working 
injuftice every day it was perfifted in, would fupercede 
the law. Upon the whole, his lordfhip was moft clearly 
of opinion, that this examination was not admiffible evi- 
dence. It was ex partey obtained at the inftance of thofe 
overfcers whofe parifh was to be benefitted by it, and 
behind the backs of the parifh againft whom it has now 
been ufed, without leaving an opportunity of knowing 
what was going on, or attending to have. the benefit of 
a crofs-examination, and then concluded, ** I regard the 
" queftion as of the laft importance, and as putting in 
" danger the, law of evidence, in which every man in 
** the kingdom is deeply concerned P 3 Term Rep, 719, 720. 
5 ^Term Rep. 373. The King^ v. Ravenjlone. 

The above cafe, and the exceptions dated therein, 
ftrongly fupport the general rules of common law, 
laid down in the prefent chapter, and thofe chapters 
which treat of hearfay evidence, confeflions, and in- 
formations. The great principle argued and depended 
on by three of the judges, admit, that except in cafes 
of felony, and that byftatute, informations, or examin- 
ations of witnefs taken before magiftrates in the abfence 
of the party charged, cannot be admitted as evidence 
either at common law or by ftatute, and eftablifhes this 
general rule, that courts of law will not take cognizance 
of matter extra-judicial, 2 Hawk, P. C, 303. 13 Edw. 

And therefore, even in the king's benchj if on any 
indi£l:ment whatfoever, except only an inquifition of 
death found by the coroner on view, if a perfon not 
mentioned in it be found guilty of the crime whereof 
others arc indidled, yet fuch finding (hall not fervc for 

!i;s an 
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an indidment againft him, becaufe it was wholly etctra" 
^iddicial. Ibid. Lord NetterviU^s cafe. Ante 

And fir Matthew Hale, on this principle, in his 
chapter concerning the commiiDon of the peace, fays, 
if A. commits a felony in the county of B. where he 
lives, and goes into the county of C. and is there taken, 
a jttftice of peace of the county of C. may take his ex- 
amination and Informations in the county of C. though 
die felony were committed in the county of B. 2 Hale 
P. C. 51. 

But Hale adds quary^ whether upon his arraignment 
in. the county of B. thofe examinations can be given in 
evidence F ^* I have not allowed them ; becaufe, though 
<< the juftice mav commit and examine, and give an 
<< oath to the informers ; yea, and bind them over to 
** give evidence, or commit them, yet that is but for 
« neceflity of preferving the peace, for he hath really 
<< no jurifdiAion in the cafe." Rid. 

Rule tjbt Aipteentf). 

But now it feems fettled, that informations upon oath, 
taken before juftices of the peace of one county, may 
be tranfmitted before juftices of gaol delivery of that 
county where the ofFence was committed, that is, if the 
offender were brought before that juftice, quare tamen^ 
becaufe the ofFence was out of his jurifdiflion. a Hale 
P. C. 285. 

Yet Vide Dalt, ca. 111. p. 299. accordant. New edit, 
ca. 164. p. 544. 

For though the juftice hath not an original jurifdic- 
tion of the caufe, yet he hath a confequential jurifdic- 
tion thereof having the partv before him, and it is in 
order to the preservation of the peace. 

fiule tbe .^ebenteentb. 

A depofition fworn before a jurifdi^iion deemed not 
relevant to the criminal ifTue, cannot be given in evi- 
dence to fupport a profecutiofl by indiftment or infor- 
mation. 

As 
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As in the Kimg^ v. Welsh, MjcL 1652, Ban. Reg, 

Welfi was tndi£ted on JiaU 3 Hen. 7. which makes 
the forcible abdudlion of women felony. It appeared 
that he forcibly and againft her confent, took away a 
gentlewoman named Piciring, and that therefore a tem- 
porary a£l of parliament was obtained, enabling com** 
miffioners therein named, to hear and determine that 
marriage, and to diffolve it, if there was ca4ife. 

In that caufe Mrs. Pickring herfelf was examined, 
touching the manner of the marriage, as a fupplementat 
prbof, and died hanging the fuit. 

Weljh was afterwards indi£led upon the ftatute for this 
fa£l, and it was moved, by the counfel for the crown, 
th^t this examination of Mrs. Pickring might be read in 
evidence againft the prifoner. 

The COURT denied the motion. Firjt^ becaufe it was 
a proceeding according to the civil law, in a civil caufe* 
Secondly^ becaufe that fuit viras originally at the inftance 
of Mrs. Pickringi and her own caufe *, and though (he 
be, according to the civil law, examinable, as a fupple- 
mental proof, yet it was a caufe for her own intereft^, 
and therefore, at common law, not allowable, though 
the commiflioners that took the examination were judges, 
conftituted by that which was then allowed to be an a£lt 
of parliament, a Hale^s P. C. 285. 

Jiule tlje €i(jf)teenti). 

If a juflice of peace takes informatlbns in a cafe oi 
high treafon, it feems thefe cannot be read iii evidence 
upon an indifiment of treafon, becaufe high treafon is 
not within the commifTion of the peace ; but it is of ufe 
only as an information upon oath, which they may taie, 
though they cannot proceed upon it, for all treafon is a 
breach of the peace. 2 Hale^s P. C. 286. ' 

But quare tamenj if it be not allowabfe to be given in 
evidence. ' Ibid. 

And in the Iriih ftatute of Charles i. founded on the 
Englifti of Philip attd Mary, the word **^reafon" is in- 
troduced. 

ss ^ The 
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The reafons why thefe examinations and informations 
are allowable in evidence, fubjedi to the precautions 
ftatedy is, becaufe the juilices of the peace are judges 
of record^ and the informations before them upon oath, 
are authorized and required by a£l of parliament ; and 
they are judges of the crimes upon which the informa- 
tions are taken. 2 Hale P. C. 284, 285. 

The author of << The Theory of Evidence^** in his read- 
ing of the ftatutes of Philip and Mary, favs, depofitions 
of witnefles may be tead when the witnel$ is dead, but 
not while the witnefs is living, for they are not the beft 
evidence the nature of the cafe is capable of. Tbeoi 
£vid. 30. 

Yet, fays the fame author, they may be read where t 
witnefs is fought and cannot be found ; for then he is in 
the fame circumftatices, as to the party that is to ufe 
}nm, as if he were dead. 3id. Vide fame principle 
fupported by Buller, juftice, in the King, v. the Inh»' 
hitants of EUefmire. 3 Term Rep. 707. Ante 

So, if it be proved that a witnefs is fubpcenaed, .and 
fell (ick by the way ; for in this cafe Hkewife, the depo- 
fition is the beft evidence can be had, and that anfwer^ 
what the law requires. Theor, Evid. 30. Fi4e i Burn^s 
JuR. Tit. Evid. Bull N. P. 239. 

Note. The cafe of fir John Fhnwick, attainted by 
aft of parliament, 8 Wi/L 3. anno 1696, has been occa- 
iionally cited as an exception to the rules laid down in 
this chapter ; but that proceeding cannot be confidered 
as a precedent in a court of law, inferior to the high 
court of parliament, for it was avowedly fupported on 
the principle of nece[ftty<^ the moft dangerous of all poli- 
tical excufes, for innovating the ancient, known, and 
cftabliflied rules of law. 

In this cafe the commons, after long debate, on a bill 
to attaint fir John of high treafon, there not being two 
witnefles, which the ftatute of WilL 3. then recently 
enafted, required, permitted to be read a depofition of a 
pcrfon named Goodman^ who was abfent, taken before 
Mr. Vernon^ a juftice of the peace, when fir John {fi\t 
pcrfon ace ufed) was //ff^ prefent. / 

But 
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But the admlffion of this evidence was acknowledged, 
by many of thofe who fupported, as well ^s by all who 
cppofed the bill, to be againit the ufual courfe of law. 
The objeftions to reading the informations were — 
Firjl^ Sir John Ftnwich was not prefent when they 
wc^re taken, and not being prefent or privy to the taking 
of them, had no opportunity given him to crofs-examine 
pr to contradi£): Goodman^ the perfon who had fworn 
|hem. 

Secondly^ If thefe informations be admitted as evi- 
dence, then every thing fworn behind a man's back, ia 
any cafe whatever, may ht admittedt 

Thirdly^ In civil cafes, no depofitions or examinations 
of a man can be made ufe of a^ evidence 2 of courfe, 
they cannot be admitted on a trial for life. 

Fourthly^ No depoiition of a perfon cfin be read, 
jthopgh beyond fea, unlefs in cafes where the party s^gainft 
ivhpip fuch depofition has been made, was privy to the 
e|[aminatio|i, and had an opportunitv to crofs-examine 
the witnefs : or to examine others to his credit, in ordeir 
^p prove him infamous and incompetent. 

Fifthly^ In criminal profecutions, fuch evidence canw 
not pe admitted ; and in an appeal of murder, if depo- 
fitions be taken before the coroner, and there be an exa* 
mination of witneiTes upon the indi£lment, though the 
appeal be for the fame fa£t, and in order to bring 
^he defendant to puniChment, yet in that cafe, thefe 
depofitions cannot be read, becaufe it is another fuit. 
Xb^ indi£lment is at the fuit of the crown, the appeal 
at the fuit of the plaintiff. 

&i»lihlyi The law of England requires witneiTes to ap- 
pear and give their teftimony viva voce ; and then the 
court fees if their teftimony be credible, or not; and 
this may be colledied from their very countenances and 
their manner of delivery, and their falfehood may be 
difcovered by queftions put to them by the party accufed, 
or by examining them to particular circumilances, which 
inay de^velope the falfity of the accufation, or prove it t« 
be a fcheme, or a confpiracy. 

Seventhlyy A man may fweara depofition reduced into 
turtiting^ whofe confcience, or fear of detedion, would 

prevent 
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pretent him from publicly accufing the prifoner face to 
face : and experience hatn ihewn repeatedly, that there 
are men who will calumniate the innocent privately, yet 
will not dare to juflify the fame in open court. 

Eigbtbljy As the information was not taken in the pte* 
fence of fir John Fenwick, if the informant had died^ his 
information could not have been read in evidence. In 
eafe he had been Jld^ or had withdrawn, without the 
privity of the prifoner, his information could not have 
been read. Nay, if withdrawn by the privity of the 
prifoner, though that would have been good grounds to' 
put off the trial, the information could not dc read in 
evidence. 

Ninthly f The jury mud go fecundum allegata et probata^ 
Evidence of prima fades muft be evidence of living per«* 
fdns. Perjir Thomas Powis, andfr Bartholomew Shower. 

Tenthlji On' the trial of Icfrd Mordaunt, who was 
tried before the high^ court of juftice, they would not 
allow of this kind of evidence. Sir Richard Temple^ 
Ante 

Eleventh^ Becaufe lord Hale denies fuch evidence to 
be legal. Mr. Harlej. 

' Tweffihy Reading the information amounts to the 
receiving of hearfay evidence, which ought not to be 
received. Mr. Ifowe. 

Thirteenth, Men have been fworn againft before juf- 
tices> and even grand juries, whom the witneffes have . 
not known, when they came face to face. 

Fourteenth, In the cafe of fir Robert Stanley, eleven 
witnefTes were produced before the grand jury, and 
when they came to give evidence face to face, before the 
petty jury, the firft witnefs did not know the prifoner. 
Mr- Brotherton. 

The rcafons given on the other fide for reading the 
informations admit, that they ought tiot to be received in 
a court of law, and that they ought mt to have been read 
until the informant was dead. 

The Chancellor of the Exchequer faid, « I am 
« for reading of this paper, thoiigh I don't think it cvi- 
" dence equivalent with viva voce, nor do I think that 
« in like cafes it ought to be admitted in the courts of 

" la.w. 
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^< law. But I think in your proceedings in patliament 
*< it ought to be read, whether it be* an affidavit or not. 

Thofe who fuppotted the chancellor of the exchequer^ 
:&rgued : that the commons were not bound by the forms 
of the courts. 

But this was replied to from the other fide, that 
though the houle was not bound by the forms of inferior 
courts, they were bound by the rules of evidence, of 
natural juftice, and of equfty, each of which were in- 
novated by the evidence offered, for reafon, juftice, law, 
and equity, were the fame every where, and (houid pre- 
vail on every'occafion. 5 St. Tr. 6g. Burners Hifi. of 
his own Times. 

Iftule tbe j^inetetntb* 

In Ireland f it was enabled, anho 1796, *« That if any 
*^ perfon who hath given, or (hall give information, or 
<' examinations upon oath, againft any perfon or perfons^ 
<^ for any oflFence againft the laws, (hall after the twen^ 
*< tieth day of. February, one thoufaiid feven hundred 
<< and ninety-fix, and before the trial of the perfoa 
<< againft whom fuch information or examination bath 
*^ been, or (hall be given, be murdered^ or violently put 
^< to death ; or fo maimed, or forcibly carried away and 
«* fecreted, as not to be able to give evidence on tht 
** trial of the perfon or perfons againft whom fuch infor« 
^< mation or examinations were given, the infomution 
*< or examination of fuch perfon, fo taken on oath, 
^< fhall be admitted as evidence, on the trial of the per« 
** fan or perfons, againft whom fuch information or cx- 
** amination was given." Irijb JtaU 36 Geo. 3. ca* 20- 
fea. 12. 

I^vit ^ anumtiet]}. 

<< Provided always, that the information 0% examin-< 
«< ation of a' witnefs fecreted, ihall not be evidence, 
<< unlefs the perfon fecreted (hall be found, on a cotlateroi 
<« iffue^ to be put to the jury trying the prifoner, that he 
<< was fecreted, &c. by the perfon on trial, or by fom^ 

<♦ per{oQ 
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« perfon or pcrfons aSing for him or in his favour,** Jrv 
^fiat. 26 Geo. 3. CO* %6. feSl. 13. 



CHAPTER XXVIII. 

in nxihat cafes the charaEler of a Prtfiner^ and the cha^ 
raEter hf a Witnefs may he put in Iffue / oj the Evi- 
dence that may hi produced on fuch ijfue ; and of a 
parties right to impeach the credit oj a ' kvitnefs pro* ' 
dttced hy himfelf 

Klule t!)e Jirff* 

rr has been heretofore held, that a pnfoncr cannot 
Examine t6 charafter, except in fayorem vite, when / 
charged on a capital indiftment : but the rule is now 
wifely extended to all cafes of mifdemeanors. And this * 
appears to have been the ancient praftice. 

As in the King, v. Benjamin Harris, 32 Car. 2. at 
GuildhaJJ, London, indifted for a fcditious libel. 

ScROGGS, C. J. admitted the defendant to call a wit- 
nefs to his charafter, who depofed, he knew him to be 
a fair conditioned, quiet, and peaceable man ; and that 
he was fo reputed among his neighbours ; and never was 
reputed to be a perfon who would fcandalize the king or 
the government. 2 St. Tr, 1038. 

In the King, v. J. Mockler, Commif. oyer and ter^ 
miner y Duhliny December y 1797. Indiftment fot; utter- 
ing counterfeit (liillings, knowing them to be fuch. 

Downs, J. admitted the prifoner to give evidence of 
■charafter, as a fraud was charged, and the punifhment 
was not certain^ but difcretionary in the court. 

Chamberlain, J. has alfo admitted evidence to cha- 
rafter in mifdemeanors, on the fame principle, though 
formerly he refufed it. And, 

In the JCiNG, V, Keogh, at har^ Eajler 1798, B. R. 
Ireland. Indidlment for a riot and aflault in the Mar^ 
Jhaljea. The court admitted the -defendant to produce 
witneffes to fhew his condu€l to be peaceable, &c. MS. 

In 



3^^ 

In the King, v. John Brown, ccmmifflon of oyer and 
terminer ^ Dublin^ December I'jgS. Before lords Kit'* 
WARDEN and Carlton, chief juftices, the point ap- 
pears finally fettled. 

The prifoner was indiftcd, at Common law, for ut- 
tering- a forged inftrument, purporting to be a protnif* 
Ibrjr note for money of fir Thomas Lighton^ and co. fot 
one pound fourteen (hillings and three halfpence^ 

Mac Nallyy counfel for the prifoner, offered evidenc^ 
of chata£ter, on the authority of the King^ v. Mockler^ 
Hbove cited* 

?'onai Greehf tounfcl for the ctown, objefted on the 
rule, that evidence of chara£ler was only admiffible 
in favorem vita^ on capital charges, but the indi£tnlen£ 
here was not capital, but merely a mifdemeanon 

Lord Carlton, C. J. Com. P. faid he had cohverfed 
IXFith many of the judges on the fubje£l: now before thd 
court, who thought, as he did, that in cafts where cha-^ 
raAer was put in ifiue, evidence of fuch a nature might 
be very material i for example, fuppofe a man of very 

}5rcat property was ittdidled for perjury, inhere the ob- 
efl: to be bbtained by the perjuty was a mere trifle, for 
in (lance a (hilling : or ftippofe a man to be charged with 
ft riot or aflfault, who was known to be of a peaceabte 
and quiet difpodtion; evidence of chara£ter in fuch 
Cafes, direfUy encountering the nature of the charge La 
the indi£tmerit, muft be of the laft importance. 

His lord(hip then cited the Ktngy v. Rebert Carr^ 
GuitdhalL London^ 32 Car. 2. on an information for si 
libel agamft the government. Sir Willlam Scroggs^ 
who was the judge, and who was not likely to grant a 

!>tifoner in fuch a cafe, any privilege that he* was not 
ntitled to^ admitted the defendant to give evidence of 
his chara£ler and deportment. 

Lord phief juftice Holt, his lord(hip obferved, alfo 
ftdmitted this fpecies of evidence, and all the judges ia 
Ireland, upon the late circuits, uniformly received evi- 
dence of loyalty, in cafes where the charge was of a 
feditious nature, though amounting only in point of law 
to a mifdemeanor. 

Lord KilWardek, C. J. Ban. Reg. agreed with lord 
Carlton, and obferved, that the reafon geQCtally affigned 

T t for 
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(dt the admiffion of fuch evidence in ckpital caies^ tai 
capital cafes only was altogether unfatisfadiory to hU 
mind. It was faid to be in fdvorem vita, but, he h^d no 
conception, according to the principles of found fenfe 
and right reafon, that chafa£ter Could be evidence in a 
cafe affediing the life of a man, and yet not evidence in a 
cafe affe£ling his freedom, his property, and his reputa- 
tion. MS. 

In the King, v. Crawlbt, t^ommyjlon of oyer and ter^ 
miner y Dublin^ February igoa. W. Smith, B. in his 
charge to the jury, adverted to the evidence of good 
character which had been given for the prifoner. Cha« 
ra£ler, he faid, is of great weight in every cafe, and re« 
quires particular attention, when the charge is grounded 
on ctrcumRantial evidence ; for it then creates a greater 
degree ot douht than where the profecution is fupported 
bv dtreEi evidence. In the former cafe, evidence of 
chalSAer ought to be particularly attended to, becanfe 
the jury is more or lefs embarrafied, and called upon to 
weigh the cafe with more fcruple and doubt, from the 
very nature of the teftimony. Cratulefs tri. reported Irf 
Leon. Mac Nally^ jun. p. 65, 

IStule tje jSeconD. 

In giving general charafter in favour of a prifoner ofi 
trial, the witnefs may affign in evidence, the reafons on 
which he gives that charadicr. 

So ruled in the King, v. Timotht Brecknock, tried 
for murder, at the affszes of Cajllehary county Mdyo^ AprU 
1 786, 26 Geo. 3. before Yelverton, C. B. and Power, B. 

The reverend Henry Henrp being examined Co the 
charader of the prifoner, faid, he believed him to be 
the laft man in the world who would have a thirft of 
blood, and he would give particular inftances. 

The attorney^general (Fitzgibbon^ afterwards earl Clare, 
lord chancellor) obje£led to fuch kind of evidence being 
admiflible. He relied, that in giving evidence of cha- 
ra£ter, general evidence only was to be received ; and 
that particular inftances could not be adduced. 

Mr. Stanley, for the prifoner, contended, the clear 
f ule of evidence was this, when a witneg is called to 

impeach 



impeacli a man^s chzrzfker, he can only do it by general 
accounts of his condud and behaviour, and he (hall not 
be permitted to give evidence of particular fa£bs, which 
the perfon impeached is not prepared to combat with 
evidence ; for, no man is bound to defend every a£^ion 
of his life, when unprepared for that purpofe. But 
diis rule does not hold when you call a witnefs to fup- 
port a man's character ; for then the witnefs may not 
only give the prifoner a good character, but he may 
give his reafons for entertaining a good opinion of him. 

This point, he faid, was ruled at a fpecial commiffion of 
9yer and terminer, held at St. Margaret s^ill^ Southwarkp 
•n the trials of the rioters, 1780. A maii was indided 
«n the riat-aB^ 10 Geo, i. A witnefs called to give him 
a charadler \ he gave him a good one ; and faid his rea- 
fon for entertaining a good opinion of him was, that he 
knew him to be a dutiful fon, and that he fupported a 
helplefs parent by his induftry. An objediion was made 
Co the evidence ; but, 

liord Loughborough, C. J. C. P. and Gould, J. made 
ihc^diftindlion taken, and ruled it to be proper evidence. 

NoTg. There is a found and a humane reafon for 
admitting fuch evidence^ The king is fworn at his coro- 
nation to adminifter juftice in mercy : and therefore 
judges who reprefent majefty, fitting in the judgment 
feat, are called upon to receive fuch evidence, to ground 
and fupport ^ recommendation to royal clemency in fuch 
cafes, where the evidence warrants it. And, 

Lord Kenton's fentiment, though promulged in a ca- 
pital charge of the firft magnitude, may be well applied 
to all cafes, where the chara£^er of the defendant comes 
in iflue, << An affe£tionate and warm evidence of cha- 
** rafter, when collefted together, fliould make a ftrong 
«* impreffion in favour of a prifoner, and when thofe 
** who give fuch character in evidence, are intitled to 
^ credit their teftimony, (hould have great weight with 
« the Jury." The King, v. Thelwell^ Old-Bailey^ Jpeciai 
igmm0on oyer and terminer^ 1 794. 
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Rule tfte Ziprt. 

If the deftndanfs character be put in iflue by the pro* 
fecutioii} the profecutor may examine to particular faAs^ 
for it is impoflible without it to prove his charge ; bat 
In the particular cafe of an indidlment for barratry tlus 
cannot be done, without giving notice to the defendant 
what particular fafts are to be given in evidence. Bull. 
N.P. 296, 

tivit tjbe fnuttj). 

Except in the inftances given, the profecutor cannot 
enter into evidence of the defendant's charadler i unlef$ 
the defendant enable him to do fo, by his calling witneflcs 
to fupport it ; and, even then, the profecutor cannot exv 
amine to particular fa£ls. J?W/. N, P. 296* 

Rule tfje jriftjb* 

The credit' of a witnefs can only be impeached, by 
general accounts of his charafler and reputation : not 
by proofs of particular crimes of which he was never 
convi£led. Vide Ante Brecknock's cafe. Ante 3 22. 

And therefore it has been repeatedly ruled| that where 
a witnefs is impeached in chaiafter, by the teftimony of 
another witnefs called for that purpo'fe, the firft quef- 
tion muft go to (hew, whether the party impeaching be 
acquainted with the general charafter of the other wit- 
nefs, and if he anfwers in the affirmative, he may then 
be aflied, whether fuch witnefs be a perfon deferving 
credit in a court of juflice, upon his oath. 

As in the King, v. Rockwood, commi/ften of goat 
delivery, Weftminfler, 8 Will 3. by Holt, C.J. 4 5/. 
3>. 461. 

And in the cafes of the reverend William Jackfon^ 
James Weldon^ and John Leary, 1 795 5 Thomas Kennedy^ 
and Patrick Harty in 1 796 5 Patrick Finny^ in 1 797 5 and 
John and Henry Shears y John M^Cann, William Michaff 
Byrne, and Oliver Bond, in 1798; who were feverally 
tried for high treafon, at Dublin, Vide Ridgewa/s rep* 
$f ihefe trials. And Ante 



32$ 

Half tjbe iSijrtib* 

A party (hall nerer be permitted to bring general evi* 
dence to difcredit his own witnefs* 

So ruled by the house of lords of Great-Britain, in 
the eafe of governor Ha/Hngs^ on an impeachment for 
high crimes and mifdemeanors, anm 1789 1 on this rea« 
fon, for that admitting fuch evidence would enable the 
party 'to deftroy the evidence of the witnefs, if he fpoke 
againft him \ and to make him a good witnefs if he fpoke 
for him, with the means in his hands of deftroying his 
credit, if he fpoke againft him* 

Itule tbe fytofx^ 

Bat if a witnefs proves fads in a caufe which makes 
againft the party who calls him; the party may call 
(tter witnefles to prove that U^efe faAs were otherwife^ 
Bull. N. P. 297. 



CHAPTER XXIX. 

Oft a Bill of Exceptions to Evidence in Fleas ef the 
Crown. 

NO bill of exceptions is grantable on an indi&ment of 
treafon or felony, the ftatute of Weft, a* 13 Ednv. i. 
fi. \.c. a* r. 3 1 . cum aliquis implaciatur coram aliquiius 
jufticiariis proponat exceptionem, t^c. having never been 
thought to extend to any fuch qife. 2 Hawk. P. C. 
ca. '46. 

In fir Henry Vane's cafe, Trinity ^ 14 Car. 2. jB. JR. 
Indi£);ed for treafon. The prifoner having been denied 
tounfel, even to matter of law, he demanded among 
other things, whether matters done in Southwark, in 
another county, may be given in evidence to a Middlefes 
jury ? The court faid, that he was indited for compaf- 

fing 
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£ng and imagining the king's deadi in ^Gddlefex, and 
any overt-a£): to prove this imagination maj be given in 
evidence^ wherefoever it be a6ted« To which .fir Henry 
prayed the benefit of a BUI pf ekceptm upon the ftatute 
.of Weftminfter 2. cap. 31. gnd prayed that the juftices 
might feal it ; which diey all rduM^» ahd held ih^t it 
lay not in any cafe of the crown. %&i, Tr. 443, 

After ^vHenryS conviftion, on the day he was brought 
up to receive fentence of death, he offered in his own 
defence a bill of ixcepttons^ having pre^oufly defived diat 
counfe) might be affigned to him, which was denied. 
He then defired, that, according to the ftatute of Wefi. 2. 
^.31. made the 13 Ednv. i. the judges would fign it} 
and this he urged fo home, that the ftatute was confulted 
and read in open court, running in favour of the pri- 
'loner to this efie£i, $< That if any man find himfelf ag* 
«* grieved by the proceedings againft him, before any. 
^ juftices, let hipi write his e^^eption and defirc th^, 
«« juftices to fet their feals to it." 

He then, citing from lord Coke, that this ad was made 
that the party wronged might have a foundation for si 
kgal procefs againft the juftices by a writ of error, 
having his exception .entered upon record in the court 
where the injury is done, which through the juftices 
over-ruling it, they could not before procure, fo the 
party grieved was without remedy, for whofe relief this 
ftatute was made. The juftices refufing to fet their feals^ 
the party grieved may have a writ grounded on this fta- 
tute, commanding them to itt their feals to his excep- 
tion. This exception extends not only to all pleas dila- 
tory and peremptory, ^c. but to all challenges of any 
jurors, and any material evidence given to any jury by 
which the court is over-ruled. 

Further fays Co\e^ on this ftatutey if the juftice or 
juftices die, their executors or adminiftrators may be 
proceeded againft for the injury done. And if the judge, 
or judges, refufe to feal the exception, the party wronged 
may in the writ of error take iffue thereupon, if he can. 
provp by witneffes, the judge or judges refufed Xo feal 
ir. 2 Infi, 427. 
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• The Jt70(^€S over-ruled the point ; and, as fir lienty 
Vane fays, by foch interpretation as theihfelves put on 
the ftatute, to wit, that it was not allowable iii criminal 
cafes for life. Whereby, continues fir Henrjy this makes 
the law lefs careful for" the prefervatton of a man's life, 
than any particulars of his eftate, in controTerfies about 
which this ftatute is affirmed by them to hold. Whereas 
life is the greater, and innocent blood, when fpilled, is 
irreverfible as to the matter — it cannot be gathered up 
again ! The eftate is the leffer, and if an erroneous judg- 
ment pafs about it, it is reverfable upon traverfe, writ of 
error, or otherwife. 

The reafon alledged by the Judges, as reported by fir 
Henrjy for he reports his trial moft accurately, was this, 
that if it be held in criminal cafes for life, every felon 
in Newgate might plead the fame, and fo there would be 
no gaol delivery. Sir Ifenry anfwered, his cafe was not 
the cafe of common felons *, but, he defired he might 
iinderftand, whether they (the judges) would all. gire it 
as their common judgment, they would (land to, that 
what he defired was not his due by the law. By this 
means they were all put upon it one by one, to declare 
theihfelves in that point unanimoufly, denying him the 
benefit of that ad, and their chief reafon feemed to be, 
that it had not been pradifed for one or two hundred 
years. 2 5/. TV. 451. 

As this cafe is reported by fir Henry Vane^ it feems to 
be the opinion of the court, that fuch bill ought not to 
be granted in any capital cafe : but by other authorities 
it appears holden, that it is not gran table on any indi£l* 
ment. Sidetf. 85. i Keb. 384. 

Keltng, C. J. who was concerned on this trial, fays it 
was refolvcd, that the ftatute of Weft. 2. ca. 31. whieH 
gives the bill of exceptions, extends only to civil caufes^ 
and not to criminal. The words of the ftatute are, << Cum 
** aliquis impladtatur coram aliquibus jtifticiariisy isfc,^* and 
the intention never was, to give fuch perfons liberty to 
put in bills of exception, for then there would be no 
trials of that nature ever difcharged in any time, neither 
here (king's bench) nor in the circuits, if every frivolous 
exception which a prifoner would make^ (hould be drawn 

up 
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ttp in a bill of (ftception : befides^ the c6uxt is always ta 
far coontel with the prifoner as to fee that he hs^th rights 
and if they find any thing doubtful, they of themfelves 
will take time to advife. But the words of the ftatutc 
are plain, as the court iigreed as to this point. Ke* 
fyng 15. 

In the cafe of the KiNe» v. lord Gray, and others, 
who were convifted in London, it was moved in Chan« 
eery, that the lord keeper would grant a mandatory writ 
to ^e chief juftice of the king's bench, to command 
him to fign a bill of exceptions, and they produced a 
precedent^ where in a like cafe fuch a writ had iflued 
oiit of chancery, to the judge of the fheriff's court in 
London* 

The Lord KeefeU denied the motion, for that the 

Precedent they produced was to an inferior court, and 
e would not prefume, but that the chief juftice of Eng-* 
land would do what fliould be juft in the cafe ; for pof-» 
fibly you may tender a bill of exceptions that has falfe 
allegations in it and the Hke, and then he is not bound 
to fign it ; for that might draw him ilito a fnare $ and if 
they had wrong done them they might right themfelves 
by an a£lion on the cafe< If this court has power to 
grant fuch a writ, it was difcrctionary only, as writs of 
error are in criminal cafes, which ate difcretionary, and 
not de ciirfue : and faid he had a colle£^ion of leveral 
cafes, out of the old books of the law, that were given 
unto him by my lord chief juftke Hale, which {hew that 
writs of error, in criminal cafes, are not grantable, ex 
debito jtiftith^ but ex gratia Regis, and in bxch a cal!e a 
man ought to make application to the king, and he will 
then refer it to his council, and if they certify there is 
error, the king will not deny a writ of error, i Ver. 
Cha. Caf. 175, 

In modern times, fince counfel have been allowed to 
prifoners in matter of law, and have been permitted to 
examine as to matter of fa£t, the court on doubting the 
legality of evidence offered, have generally faved the 
point of law, for the opinion of the judges, and in cafe 
of convi£lion on the fa£ts, it now is the pra£tice to 
refpite fentence until that opinion be known; and in 

England 
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England Atj often call on counfel to argue the excep* 
don taken before the judges at their haii in Serjeant's* 
inn. Many inftances of £is kind are repes^ted in LeacWs 
Cr.Ca. 



CHAPTER yyy 

Of tie Evidence of Medical Men in cafes of Pojfoning. 
SECTION THE FIRST. 

THE proof from the atteftation of perfons on theif 
profeiEonal knowledge, the French lawyers call proof 
by experts* 

In proportion as experience and fcience advance^ the 
uncertainty and danger from this kind of proof dimi* 
niihes. Gilb. Evid. by Loft. 301. t 

Formerly, when the mother of an illegitimate child 
was iindifled ifor the murder of the infant, if the lungs, 
bdng immerfed in water, would float, it was held a 
proof on which furgeons might juftify an opinion, that 
the child was born alive ; the inflated lungs, in confe* 
quence of the air which had been drawn into them, 
. having been' rendered fpecifically lighter than the water. 

But this prefumption is now held infufficient, for^that 
the ^ir included in the veficles of the lungs, from other 
caufics, may produce this tfftQ: in the lungs of a ftill 
bom child. Vide DoBor Huntet^s EJfay on this fubjeSl. 
Pofl 

In general it tnay be taken, that when the teftimonies 
of profelfional men of known flcill and juA eftimation 
arc afftrmativey they may be fafely credited ; but when 
negative^ their evidence does not amount to a difproof of 
a charge, otherwife eftabliflied by various and indepen- 
dent circumftances. Gilb. Evid. by Loft^ 30a. 

Thus on a view of a body after death, on fufpicion of 
ppifon, a phyfician may fee caufe for not pofitively pro- 
nouncing that the party died by poifon \ yet if the parly 
charged be interefted in the death \ if he appears to have 
ibade preparation of poifons without any pri^Nible mo* 

V Uf tive. 
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itve, and this fecretly ; if it be in evidenee, that he has 
in other inftances brought the life of the deceafed into 
hazard ) if he has difcovered an expe&atton of the fatal 
event ; if that event has taken place fuddenly and with* 
oat previous circumftances of ill health ; if he has en- 
deavoured to ftiflc inquiry, by precipitately burying the 
body 9 and afterwards ..on infpe^ion, figns agreeing with 
poifon are obferved, though fuch as medical men will 
not poGtively affirm, could not have been owing to any 
other caufe, the accumulative ftrength of circumflantial 
evidence may be fuch, as to warrant a convidiion ; fince 
more cannot be required, than that the charge ihould be 
•rendered highly credible from a variety of detached 
points of proof, and that the fuppofing poifon to have 
been employed, ftronger demonftration could not rea- 
sonably be expelled to have been under all the circum* 
.ftances producible. Gilb. Evidi by Loftf 382. Vide 
chapter on prefumptive evidence^ Poft 
, On the circumftances above colleAed, captain DoM« 
NBi^LAN was convidled and executed at Warwick ai&zest 
of murder, by poifoning with laurel water^ fir. Tbeth^ 
.dofius Boughton, 

That conviftion, however, did not give general fatif- 
fadiion, and feveral publications appeared feverely ani- 
madverting on the charge given by the learned judge 
Buller. The evidence of the medical men examined 
has alfo been ftrongly controverted; and at this, day 
there are great doubts on the juftice of the conviction. 
, In Eafier^ 2'^ Geo, 3. B. R. Ireland, The reverend 
Willianf Jachfony who had been convifted in that term 
for high treafon, was brought into court to receive 
judgment, and while his counfel were arguing in arrefl: 
of judgment, he fell at the bar * and expired. Next 
morning an inqueft was held on the body. 

* It appeared, that for fome time previous to his dif- 
folution, he difdiarged froth from his mouth, and per- 
fpired in a nrvoft extraordinary and violent degree j fo 
much that while ftanding at the bar a vapour vifibly 
iflUed from his head. 

..... / ,... Mr. 



' Mr. Hume and Mr. Adrien^ fargeoris, were fworri ahd; 
examined. They opened the body in the view of the 
coroner's inqtieft^ and oh infpeiSing the ftomach, feemed 
to have a difierence of opinion ae to the certainty of 
Us having died by poifon. 

They both agreed that the ftomach was inflamed. Mr. 
Hume alledged that no fudden offeBion of the mind, hont^ 
ihrer it might occafion deaths could produce excoriation 
in the ftomach. It was true, he faid, where the patient 
died fuddenly of the gout in the ftomach, there were 
often found fymptoms of inflation in that part of the 
ftomach refting upon the gut, particulariy when the 
ftomadi has been full. Being aflced whether this appear- 
ance in the ftomach might not have arifen from putre- 
bfbion as he had been fo long dead. He ani'wered, that 
it does not follow from poifon, that the ftomach in {>ar- 
ticular fliould putrify. He did not think the poifon had 

{faffed from the ftomach into the remainder of the fyftenK 
t was probably prevented by fpafm from circulating 
Therefore the infcftion was entirely local, and the con^ 
tents ftiil refted in the ftomach. He had knowii many 
die from agitation of mind, but then there were lio fuch 
fymptpms. He had been called to perfons who had beefl 
poifoned by means of copper veflTels, but never knew 
them to die fuddenly. They generally vomit for twenty^ 
four hours before death. The ufual fymptoms refulting 
from very violent poifons, were extreme diftrefs and 
agitation of body, attended with profufe and deaidly 
fweats. He did not think any man could live two mo- 
ments with a ftomach fo afieded. - Never knew of any 
dying by metallic poifons without great pain : but heai^ 
that laurel water had Vztn taken by fir Theodoftus Boughton^ ' 
of which he had fuddenly died, and without probablyi 
fuffering much pain. Upon the whole, his opinion was, 
that Mr. Jackfoh's death muft have been occa0oned by 
poifon. 

Mr. Adrien was not fo certain what th6 caufe of in- 

.flammation might be, and thought it poffible that the 

prifoner's death might have happened from very vioie^it 

agitation j from the yellow tinge of his hands it might 

uy a appear 
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q>pcar how- great -a redundancy of bik had beest lodged 
in the ftomach. 

• iiu Hume obfisryiedt that this jinatter did not fo much^ 
appear to be bile» as the ctk£t of corrofive fubliit^ate ot 
fome fuch caufe ; and that violent and fudden agitation 
did not increafe the fjccretion of bile, but on the con- 
tirary, obftru£led all fecretions; and that no ftomacb 
could contain fo much bile, but would have yomitted i% 
00^ as every perfon affe&ed by fea ficknefs does, when- 
eyer any quantity is thrown into the ftomach ; and fur- 
iher, that bile, fo far from remaining upon the hand% 
s^ter waihing, wopld, haying the property of ibap, affift 
in clestning them, and w<)uld come, off more readily ^^ith 
cold water than with hot. . 

Mr. Adfien then obferyed, that the fecretion of bile 
was {Proved to be very redunc)ant, there being near a pint 
irefting in the gall-bladder ; but gave du^ weight to Mr. 
jfIume*B reafoning on the locality of the afie£tipn, and 
propofed examining ii^rthfsr into that hGt i which being 
done, and it appearing that no part of the inteftinai 
canal was affcfted, thefe gentlemen finally agreed : — 
that the death was opcafioned by fome unufually acrid 
inaiter$ taken into the ftomach. And, 

The verdift of the inqueft was-^" We find that the 
<* deceafed William Jachfitiy died on the 30th of April, 
^< in confequence of fome acrid and mortal matter taken 
« into his ftomach \ but how, or by whom adminiftered, 
" is to the jury unknown ." 

The contents of the matter contained in the ftomach 
was afterwards analyzed, and appeared to contain arfenic 
and laudanum. 

SECTION THE SECOND. 

^ Of the effeBs and fymptoms of poiforiy fo far as they may 
be ufiful in inve/Hgating by evidence the caufe of deaths 
cH an indiffment for murder by arfenic 

The effeft of poifon when injefted into the blood, or 
taiifed by the bite of venomoiis reptiles, or poifoned 
weapons, need not be mentioned here. 

^etfons are exceedingly various in their operations. 

The 
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The mineral poifons, as arfenic and corroGve mercury* 
kern to attack the folid parts of the ftomach, and ta 
produce death by eroding its fubftance. 

The antimonials feem rather to attack the nerves,, 
and to kill by throwing the whole fyftem into convul- 
sions. And, 

In this manner alfo mod of the vegetable poifons 
feem to operate. 

Do£lor Black gives the following direflion^ to the 
phyfician who happens to be called upon to give tefti- 
pfiopy, in cafes where it is fufpe£ted that a perfon has 
died by the effeft of arfenic. 

He fhould anfwer every queftion put to him with cau- 
tion, as the lives and reputations of many depend on his^ 
opinions. 

The ^r/l queftion ufually put is — whether from the 
fymptoms of the patijcnt, or the appearance of the body 
after death, he imagines the deceafed died by being poi« 
foned by arfenic ? the fymptoms attending the taking o£ 
arfenic are, in about a quarter of an hour, ficknefs at 
ftomach, fucceeded by vomitting, purging, burning 
pains in the bowels, heat, and thiril, pains and cramps 
in the legs and thighs, fyncope and death. 

But we muft take care not to be deceived by eroGons 
of the ftomach, occaGoned by thp^-gaftrichiice, whid^ 
has a power of diGbiving the ftomach after death. The 
difference is, that the arfenic c^caGons inflamimmon and 
blacknefs, whereas none appears in the other cife. If 
the perfon efcapes, he is in danger of being afflidied by 
inarafmuc, paralytic afie£lions of the limbs, great debi* 
lity, &c. 

The fecond queftion generally alked is — whether any 
arfenic has beqn found in the inteftines i the method of 
difcovering this is as follows rthe contents of the fto* 
' mach and inteftines ftiould be taken out and waftied in 
water ; and any powder it contains (ufTered. to feparate* 
li any. arfenip be minced with it, it will fall to the bottom^ 
and muft then be examined by the following nlethods. 

Firfty hy laying it on red hot iron. If it be arfenic 
^t wiU evaporate with melting, in a thick white vapour^ 
and this may be ihewn by the fortieth part of a grain. 

oecondly^ 
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' See&ndly^ we may mix fome of it with cliarcoal, iit 
which ftatc if it be arfenic, it will emit an odour very 
like garlic, but this will not be perceived unlefs it be 
mixed with charcoal or fome inflammable matter. 

Thirdly^ we may inclofc the powder with fome char- 
coal between two poliflied bits of copper, the edges of 
which are mbiftened with a lute made of two parts of 
fine fand and one of pipe clay. The plates being then 
bound together with a wire, and the whole made red 
hot, the arfenieal powder will thus be metallized, and 
penetrating the copper, a blackifh flcin will firft appear 
upon it, which being rubbed off the parts which the 
arfenieal vapour has touched, will appear of a whitiih 
or lead colour. 

We may metallize or reduce the arfenic in a glafs 
tube by means of the glafs flux. This is eafily done by 
mixing two or three parts of the flux with one of the 
powder. This mixture being put into a fmall glafs tubq 
and a heat applied fufficient for volatilizing of arfenic; 
die greateft part of it will be metallized. One end of 
di6 tube is to be left open at firft, and then ftopped with 
Knt or wool ; the other made red hot ; and if thd tube 
be then broken, the arfenic is then metallized. 

One grain of arfenic will be fufficient for all thofc 
experiments. 

The firft fymptoms that enfue on the taking of arfenic 
fhew, that it is of a highly inflammatory, cauftic, and 
eorrofivc nature, with regard to the fyftem in general, 
and the inteftines in particular : the pulfe becomes ex- 
tremely weak and irritable, and this is attended with ^ . 
kind of paralytic aflPeflion of the limbs, marafmus, 8cc. 

Had mefe experiments been made in Jachfon\ cafe 
fAnte 330.) the coroner's inqueft, on the evidence of 
the phyficians could have afcertained, not only the caufe 
of his death, but the fpecific poifon ufed for that pur- 
pofe : and in fimiiar cafes, whether of fuicide or homir 
cide, by poifon or otherwife, wherever medical men, 
fuch as phyficians, chymifts, furgeons or apothecaries, 
can be procured, the coroner ought to call for and comr 
pel, on refufal, their attendance at the inquifition \ the 
evidence of fuch witnefles being the moft e&£tual means 

of 
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of fatisfying the confciences of the jurors, of bringing 
ttie guilty to punifhment^ and of edabliihiiig the inno*- 
cency of thofe, who on flight eircumftanccs, prejudice 
or malice may be fufpe^led or accufed. 

SECTION THE THIRD. 

A knowledge of the antidotes to this fpecies of poifon^ 
may alfo be ufeful matter of evidence, as, on an indictment 
for admiuiilering arfenic, with an intent to murder by 
poifoti. Indeed humanity calls for a general publication. 

Milk and oil have been recommended as antidotes: 
but the milk may curdle, and the oil will not mix with 
the fluids in the inte (lines. Mucilages therefore are the 
mofl: advifeable; and whites of eggs have fucceeded. 
After the violence of the firft attack is over, a milk diet^ 
opiates, &c. are proper, and fometime after eleAricitj^ 
has been found of great fervice. Encyciop. vol, 2. p. 
3SS* 35^- -D//3. Edit. 



CHAPTER XXXI. 



In what manner Witnejfes are compellable to attend the 
Court J in order to give Evidence. 

HAWKINS is of opinion, that in profecutions for 
mifdemeanors, the defendant may take out fuhpoenan of 
courfe : but that in capital cafes he hath no right by the 
common law^ to any procefs againfl: his witnefleSf ndth- 
out a fpecial order from the court. 2 HawL P. C. 

This appears in the King, v. G)lonel Turner, OAA 
Bailey felons, January 15, Car, 2. indidied for felony 
and burgfary. After arraignment, the prifoner prayed 
of the court that they would make an order to bring in 
fome witnefles he required, as necefl&ry to lib defence ; 
and mentioned that they were ready to come, but had 
fent bim ^word they dare not, unleCs they were fam- 
moned by an order from the bench. 

The 
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The Lord Chief Justice anrwcred, that thpfc who 
chofe to come in voluntarily might ; but the law would 
not admit the court to fummon witnefTes,; for wheti 
witneiles came againjt the king, the court could hot pu< 
them to their oaths ; much lefs can they precept them 
to come. 2 St. Tr. 505. 

Uule ti)t Jirft, 

«* AJl perfons accufcd and indi£led for aiiy iigi treaforii 
•* whereby any corruption of blood may enfue> (hall 
«* have the like procefs of the court where they (hall be 
<< tried, to compel their witnefles to appear for them at 
^ any fuch trial or trials as is ufually granted to compel 
<»< witnefles to appear againft them.*' Stat, 7 TVill. '^.feB* 
7. Lrijb 9 Anf^* ca. 6. feSt. p. 4 Stat, at large y 263 • 

And now procefs may be taken out againft witnefles 
' for the prifoner of courfe, in any cafe whatfoever. 

The compulfory procefs to bring in witnefles in cri- 
minal caufes (which in Ireland is generally called a crowri 
fummons) is either \>^ fuhpcena \^yiz^ in the king's name, 
by the juftices of oyer and terminer, gaol deliveryj or 
the king's bench, where the plea of not guilty is to be 
tried, or the juftices or cofoner who take the examina-» 
tion of the perfon accufed, and the information of the 
witnefles, may at that time (and this is the ufual way) or 
at any time after, and before the trial, bind over the 
witnefles to appear at the feflions, and if they refufe to 
be bound over, commit them for their contempt on fuch 
refufal, and this is virtually included within their com- 
tniflion, by neceflary confequences, upon the ftatute oi 
t ^ 2 Phil. {5* Maryy ca. 13. Irifh 9 Ann. Ante 
1 Hales P. C. 52. 282. 

And if fuch witnefs, being bound over, negleft to 
appear, he (hall forfeit his recognizance. i Bum*% 

J¥' 533- . 

Where a witnefs is a prifoner in execution for debt, 
he muft be brought up by habeas wfpus ad teJUJkandum to 
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|ite.hU evidence^ otherwife his coming put of prifoti 
Woliia be an efcapc. Elii. Celliet^s cafi, Old^BmUy^ 
ia Car. 2. 3 ht. Tr. 97. Sir John FritfiiTs cafe^ Old^ 
iditeyt 8 fTill. 3. 4 St. Tr. 599. 

Bttt now fuch witnefs may (by Jldtute) be brought ufl 
to giVc evidence, by rule of court. Irifi Jlat. 38 Geo. 3i 
ca.i6.Je^^2, 3. 



CHAPTER XXXII. 

In what cafes Witnejfes may he allowed tbeit Ekpehcesi 

fiuie tge Jfirfti 

IN civil ptbceedings a witiiefs is pot obliged to attend^ 
UnlefiS his expences are tendered to hiin« purfuant to the 
5 Elvk^ ca. 9: and if after fuch tender he neglefi to ap- 
pear, he may be fined j according to ^ the diredions of 
that ftatute, or be punifhed by attsichmentfof the con*- 
tempt of the court, as the eircumftances of the (:afe ap^^ 
pear to be; 2 Ld. Raym. i$2^. Wyat^ y, Wtf^fordi 
« &rtt. 1054. &mdlly V. Wh'ttnill. 1 1 50. Chapman^ n 
Pmntorn i Blachf. Rep. 36. Bowles^ v. Johnfon. 

Iftule tf)^ .l^ecQub; 

tn crimihai proceeclings the rule is difierent, the com* 
inon la^ holding, that juftice fuperfedes every confider- 
ation of private inconvenience ; and, therefore, that 
^itnefiesare bouxid unconditionally to attend the trial, 
upon which they may be fummoned, and be boiihd ovei!' 
to give their evidence without a(ny tenuilietsltioh for 
their trouble or expencbs. 

^u(e tf)e 3fi)irD« 

A witriel^ refufing to give evideiite iS guilty of ^ 
iSdhtempt. 

On this priticiplfe in the King, v. GHRrsTOPHER Love, 
Wied for high treafon before the high courtof juftice, 3 Cor. 

X 2C ,2. Mn 
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1. Mr. Jack/on^ who was called as a wltnefs, refuting w 
be fworn, was for his contempt fined five hundred pounds, 
and committed to the Fleet prtfon during the pkafore of 
t^e court. 2 St. Tn 124. 

Hale confidered it a great defe£l of judiciat afdmi^ 
niftration, that a power (hould not be veiled in the courts 
to allow witnefTes thehr charges, as many tinfes poet 
perfons grew weary on attendance and bearing their owil 
charges therein to their great hindrance and lofs. 2 Hak 
P. C. 282. 

But this grievance at common lav^ has teen remedied 
by feveral ftatutes, viz. 

The COURT before whom any pcrfon has been tried 
and convifted of any fraud or petit lafceny, ot *« other 
«« felony, at the prayer of the profecutor, and m confi- 
•« deration of his circumftances, may order the ttea« 
<< furer of the county in which the oflence fhall h^^ve 
^< been committed, to pay fuch ptofecutor fucb fum as 
*< the faid court fiiall think reafonable, not exceeding 
'** the expences he (hall appear to have been put to in 
*^ carrying on fuch pYofecution, making him a reafona*- 
<< ble allowance for his time and trouble therein $ which 
'<< order the clerk of affize, or clerk of the peace, re- 
*< fpe£tively, is hereby required forthwith to make out, 
« and to deliver tmto fuch profecutor, on being paid one 
<« fhnling, and no more, whrch order the treafurer (hall 
« forthwith pay to the profecutor or his affigns.** 25 Geo^ 

2. of. 36. 

. This ftatute having only removed the inconvenience as 
to profecutors, it is further enaflcd, <* That when any 
** poor pcrfon (hall appear on recognizance in any court, 
" to give evidence againft another accufed of felony, 
** the court, at the prayer and on the oath of fuch per- 
" fon, and on con(ideration of his circumftances, in 
" open court, may order the treafurer of the county, or 
<< place where the dfFence was committed, to pay what 
*^ fum to the court ihall feem reafonable, for his time, 
<« trouble, and expence, which order the proper officer 
,«« of fuch court fhall make out, and deliver to fuch per- 
>< fon, upon being paid (ixpence } which order the trea- 

" furer 
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^^*^ furerQuiQ pay as aforefaid." Stat.. 2 j Gep. 2. ca. 3.. 

•Sv. 3. 

Aad as this laft recited' z€t extends only to poor per^ 

^CV^ns appearing on recognizance ; and the ^5 of Geo. i\ 

^c^efore ftatedV gives relief only where the ofiender is 

«ronTi£led. It is further enafled, " That the court bcl 

*« fore whom any perfon has been tried and convidled^ 

^< or tried and acquitted of felony ; in cafe it (hall ap- 

^< pear that there was a reafonable ground for the profe- 

<< cutiouy and that the faid profecutor hath bona fide pro- 

" fecuted, may order upon the prayer of the wid pro» 

** fecutor, the treafurer of the county, riding, or divi- 

'< (ion, in which the offence (hall have been, or have 

<< been fuppofed to have been committed, to pay fuch 

« profecutor fuch fum of money as to the faid court 

*^ fhall feem reafonable, not e^fceeding the expences 

« which it (hall appear he had been bona fide put to in 

" carrying on fuch profecution, making, in cafe the 

*^ profecutor fhall appear to be in poor circum (lances, a 

'< reafonable allowance for his trouble and lofs of time, 

•* which order the clerk (hall deliver, on receiving one 

«« (hilling, and the treafurer (liaU pay as ^fprcfaid/^ 

18 Geo, 3. c. 19. 

And, by the fame fiatute, it hath further enafted, 
that " the court where any perfon (hall appear by recogr 
«* nizance or fubpoena, to give evidence, as to any fe- 
«« lony, i^hether any bill of indiftment be preferred or 
«^ not to any grand jury, provided the faid perfon (hall 
<« in the opinion of the court, bona fide^ hjve attended 
« the faid court, in obedience to fuch recognizance or 
** fubpoena, may order the treafurer to pay what expencc 
*« to the faid court ^it (hall appear, the faid perfon was 
** bona fide put to by reafon of the faid recognizance or 
'« fubpoena, making, in cafe he is in poor circumftances, 
<< a reafonable allowance for his trouble and lofs of time, 
. *« for which order the clerk (hall receive fixpence, an4 
«' the treafurer (hall pay as aforefaid.-* 1 8 Geo. 3. ca. 19. 
fee. 8. 

And it is alfo further provided by the fame aft, ** that 

** the quarter fedion may alter or lay down fuch 

" rules and re^ulatipns, concerning any cofts and 

?; 3^ ? " charge^ 



f* charges to1)e allowed to any perfon br Tirtne of duji 
f^ a£ls a9 tp them ihaU feepi juft ^ whicn roles and re- 
f< gttlatibns haying received Uie approbation and fiena- 
f< tore of on^e or more of the judges of aflize> fliaU be 
^ binding on all parties wliatfoeyer, and no perfon (hall 
^ be allowed a greater fum than according to the faid 
f< rules fo approved of, &c/' i8 0eq. ^. ca. jp. yi 9. 

In Ireland, pfofecutors for treafon br felony, dcr 
tained from their bufinefs by neceflarily attending at 
aflizes, may have two (hillings a day allowed them by 
preftntment^ if recommended by the judges. &iat. 3 GtOb^ 
3. ca. a8. feB. 18. 
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jiuj^ES OF evidence; 
plus of tit Cvatxan^ 
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f^ The firfl: book treats of Witncffes, and of object 
. tions that afie£l their competency or ^eif credit : of 
privilege frqm examination refulting from confidential 
fituations : of evidence arifing from the zCt of the 
defendant, ^s conyerfations, confefl^ons, and exa- 
minations at common law : pf eyidencp by fta^ute, as 
confeffioi^s in cafes of high treafon, and cpnfeffions^ 
informations^ and e^paminatioi^s, befor^ magiftrates: 
Evidence of chsirader, &c. 

0:> This book treats of paroi. evidence, that is evi- 
dence delivered upon oath, in open court, in the 
prefence of the defendant : of fad^s within the iaow- 
ydge of the witnefs, when examined in cMef, and on 
14? ^elUff when under crofs-examination. 

qHAPTER 
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CHAPTER I. 

Of the intrinjtc at}d ejfentlal quality of t^e Evidence thai 
miiji he giveh^ 

THE firft and moft dgnal rule in relation to evidence 
is this, that ^ profccutor muft produce the utmoft evi- 
dence . that the nature of the fa£l is capable of ; tor the 
defign of the law is> to come to legal demonftration in 
matter of right, and there can be no deiponftration of 
^ faft, without the beft evidence that the nature of the 
thing is capable of. GHh, Evid. by Lofty 4. % Hawk^ 
JP. C. ca. 46. 

On this rijle, which baron Gilbert calls *< nufi 
^f fgnaly' the learned judge obferves, that a man mull 
produce the utmoft evidence that the natiir^ of the cafe 
IS capable cif ; for the defign of the law is to come, to 
fegat demonftration in matters of right ; and there can 
be no demonftration of a faft, without the beft evidence 
that the nature of the thing is capable of : Icfs evidence 
doth create but opinion and furmife, and does , not leave 
a man the entire fatisf?iftion that arifes from demonftra- 
tion : for if it be plainly feen in the nature of the tran- 
fa£t ion,. that there is fpme more evidence that doth not 
appear, the very not producing it is a prefumption that 
it would have detecS^ed fomething more than appears 
already. Gi/b. Evid. by Lofty 4. 

But the fenfe pf this rule, when Umitted to its juft 
conftru6lion is this, that it is not to be underftood, that 
in every matter there muft be all that force and atteftar 
tion that, by any pqffibility flight have been |>rought to 
prove it j and that iiothing under the higheft aflurance 
poflible, (liouJd have been given in evidence to prove any 
matter in queftion. To ftrain the rule to that height, 
would be an endlefs charge and perplexity \ for there are 
2] moft infinite degrees of pojjible evidence ^ one under the 
pthcr ; and if npthine but matters of the higheft aflu- 

r^ncp 
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tince might be given in evidence^ the way of iltiiftra-ft 
tion of right #ould rarely attain the end. As for in- 
ftance, no verbal contra^ could be proved^ becaufe a 
\irritten contra£t carries with it a greater credibility ; and 
confequently the unwritten contraft would not ise the 
greateft aflurance that the nature of the thing is capable 
of« So a contra£l atteded by two witnefTes, gains more 
credit than a contraft attefted but by one, and therefore, 
by the fame argument, one witnefs would be no good 
proof of a contrail. IHd. 

The true meaning of the rule of law, that requires 
the greateft evidence that the nature of the thing is ca- 
pable of, appears to be this, that no fuch evidence (hali 
be brought j as ex natura ret fuppofes ft ill greater evfdence 
behind in the party's own pofleffion and power : for fuch 
evidence Is altogether infufficient and proves nothing : it 
even, as before intimated, carries a prefumption con- 
trary to the intereft for which it was produced : for if 
the other greater evidence did not make againft the party, 
why did he not produce it to the court ? as if a man 
offers a copy of a deed or will, where he ought to pro- 
duce the original : and therefore the proof of a copy in 
this cafe is no evidence, and cannot poffibly weigh any 
thing in a court of juftice. Gilb. Evid. by Lofty 5, 
BulL N. P. 294. 

This rule is illuftrated in 6 MoJ. 225, 248. /.(/. 
Raym. 154, 746, 1292, 1371. 2 Fern. 471, 591, 603. 
CA. Pr. 59, 64, 116. 10 Mod. 8. Strange ^2 ^ 6, 1 122, 
&c. See alfo 3 Salk. 285, 6, 7. 2 Salk. 690. 7 Mod. 
192- Ld. Raym. 730, 734, 5. Barnard^ K. B. 243. 
Vern. 505. 

The legal correftnefs and juftice of the above rule 
and reafoning appear in the cafe of Henry^ v. Watson, 
tried at Norwich q//!zef, 1^87. 

The adion was for a malicious profecution againft the 
defendant, for perjury, ftrengthened by aggravated cir- 
cumftances in the fubfequent conduft of the profecutor, 
who had caufed to be advertifed, «*That the perjury 
" caufe went off in confequence o/a drfeilm the indift- 
" ment •, but that a frcfti bill would be preferred." 

• The 



Tiie plaintiff proved the printed advertifement, hf 
evidence of a copy delivered to the printer, by Locie\ 
an agent for that -purpofe, of the profecutof VTaifori^ 
who fwrore that he copied it from one received from 
Wat/on. The defendant's counfel obje/fted to this evi- 
dence \ but, the Judge faid> in common cafes you aVe 
Certainly right : but in this, Watfori g2LS^ Lode one paper 
which he meant to be tnulttpliedi He employed Locke as 
his agent. He entrufted him with agency^ and therefore 
becomes anfwerable for his afts. The paragraph is a'd- 
«iiffible evidence. Gilbi Evid. hy Lofi^ 5^. 

But though a man offers a copy of a deed oi w!ll where 
iie ought to produce the original, from which a^ prej^ 
fumption ariies, that there is fomething mor^ id thr 
deed or will that makes againfl; the party prodttcihg t^c 
copy, elfe he would produce the original: yet if be 
|)roves the original deed or will, in me bands of xht 
adverfe p^rty ; or to be dcftroyed without his default, si 
copy will be admitted : becaufe then fuch copy is tfie beft 
evidence, the prefumption of greater evidence facing in 
the party's poueffion, being overturned by pofitivc proof. 
BuU. ' N. P. 294. Vide Le Merchants cafe. P^ 

Therefore in Ludjlam, on the demje of Hunt, MicU 
13 Geo. 3* B. R, A queftion having arifen, whefher a 
topy of a will, on which the title turned, could be pro* 
duced from the regifter of the ecclefiaftical court* 

Lord MAiflsFiELD faid, the cafe is clear, a man by 
lofing the evidence of his title (hall not lofe his eftate. 
The rule in all cafes holds to take the beft evidence 
which the cafe, rekus fie flantihus^ according to its real 
Circumftances will admit. If a copy cannot be produced 
you may go into parol evidence of the deed« Giib. Ev'id*. 
hy Lofty 4, 5, in note* 

Parole evidence (hall Hot be admitted, to contradi£l: 
an agreement in writing* . 

As in the cafe of Meres, ei aV verfus, AnselL, et oT 
C. P. Trefpafs, quare clauf urn f regit ^ treading down the 
grafs^ &c. in MiUroft. Pleas, not guilty and a licence. 

Lord 
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Lord Mansfield tried ihis caufe at the alEzes. Verdi^ 
the defendant. 

Leigh and Glynn^ ferjeants, moved to fet aGde the yer- 
^3U£l and for a new trial, upon this ground, that lord 
JUansfieU admitted parol evidence, which contradided 
^n agreement in writing, to which the fame perfon who 
'Was admitted to give fuch parol evidence, was a fubfcrib- 
ing witnefs, and had himfelf the cuftodjf of the written 
agreement. 

Burlandf ferjeant, for the defendant, fubmitted, that 
M^f^tinvsp who gave the parole evidence, was the plain* 
tiff's witaefs, and that what he had depofed extra the 
written evidence, was no more than an explanation 
thereof, which was frequently admiffible. 

The COURT were all clearly of opinion, that the ver« 
di& muft be fet afide, that no parol evidence is admifli* 
ble to difannul and fubftantially to vary a written agree- 
meat ; the parol evidence in the prefent cafe, totally an- 
nuls, and fubftantially alters and impugns the written 
agreement. Indeed, in fome cafes of wills and JeedSf 
where there are two JoMz named, or two Blaciacre\ 
mentioned, parol evidence may be admitted to explain 
which John or which Blachacre was meant and intended 
by the wiU or deed. The rules of evidence are univer- 
fally the (ame in courts of law and courts of equity. 
Suppoiie a bill in Equity was brought by the defendant, 
to have a fpecific performance of this agreement, the 
court would not admit ^np/ evidence. 

You cannot depart from the writing, but may argue 
touching the operation thereof. If a man agrees in 
writing to fell Blackacre for one thoufand pounds, ihall 
parol evidence be admitted that he intended Whiteacre 
fliould alfo pafs ? It (hall not. This appeared to be a 
wilful trefpafs, no licence was proved, the agreement 
only extends to taking the hay of Boreham meadow, and 
expreffio unius eft exclufio allerius. A new trial. 3 Wilf 

37St 6> 7- 
So in LowFiELD, V. Stoneham, executors. Parol 

evidence of a declaration by the teftator, when in extremis 

was offered and oppofed, as being contradi£):ory to the 

plain words of the will: and the Chi^f Jusiice faid, 

T T it 
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it could not be allowed, and that in the cafe of Selwirtf 
f. Brc^um, the houfe of lords had refufcd it, even 
where it was to fupport the legal interpretation of the 
will. And lord Hardwicke adhered to the fame rule 
in the earl of Inchic^ik, v. O'Brien. Cd/. Temp4 
hrd Talbot 240. 

In si criminal profecution, though the defendant be 
Jpofieflfed of the bed evidence the nature of the cafe ad» 
mtts of, yet he cannot be obliged, or even legiJly re* 
quired to produce it againft himfelf. 

Roe, on the detmfe rf Hali»ane, and others, v. Har« 
VEY, in ejedment. Mich. 10 Geo. 3. Banco Rigu^ ilIiif-» 
trates this rule. 

In this cafe the t>laintifF fefu/ed to produce a conrej* 
ance, which he had in court. 

Lord Mansfield, in delivering his opinion, princU 
pally laid ftrefs upon this circutnftaiice. He faid the 
want of notice was no obje£lion in this cafe, becauie 
they had the dl^ed in court. The refufal to produce it was 
tn unfair attempt to recover, contrary to the real merits : 
and being a deliberate refufal, by the advice of counfel, 
contrary to the recommendation of the judge, war- 
ranted the ftrongeft prefumption, << That the deed would 
«< (hew, that neither of the leflbrs of the plaintiff had 
«< any legal title." 

Yates, J. thought the plaintiff ought to have had a 
Verdid. He founded himfelf upon die rules of evi- 
dence. Its^ coming out upon cfofs^examination of the 
witnefs, makes ilo difference : no more does the value 
of the eflate. The plaintiff's counfel wcte not obliged 
to produce this deed t no man can be obliged to produce 
evidence againfl himfelf. The only contequence of no^ 
tice to produce it would have been, *« the admitting infe^ 
«« rior evidence." He inftanced in a cafe which hap- 
pened before himfelf, when a poll-book, which lay in 
court, was refufed to be produced : he held, they could 
not be obliged to produce it. And this determination 
was acquiefced in. 

Willes> 
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WiLLES> J. It is reafonable that if one. party is in 
po0eflion of a deed, and refufes, after proper notice, to 
produce it, the other fide ihould be admitted to prove 
the contents by inferior evidence. But there is no rea- ' 
fbn why the pofleflbr of the deed (hould be allowed to 
give fuch inferior evidence, when he can give better if 
be pieafes. 

Lord Mansfield. In civil caufes, the court will 
force parties to produce evidence, which may prove 
againft themfelves \ pr leave xhe refufal to do it, after 
proper notice, as a ftrong prefumption to the jury. The 
court will do it in many cafes, under particular circunw 
fiances, by rule before the trial ; efpecially if the party 
from whom the produdion is wanted applies for a fa- 
vour. But in a crimi$ial or penaf caufe, the defendant 
is never forced to produce any evidence; ; though he 
fliould hold it in his hands in courts 4 Burr, 2484, to 
2489. 

So in the King, v. Cornelius, TV/m/j^, 17 Geo. 2. 
1744, Banco Regi/. Information for a mif^emeanor, in 
taking of money in granting of li^nfciB tp alehoufe 
keepers. The profecu«^or applied for a rule to InfpeA 
Ithe books of the corporation, but the court, on confir 
deration, rcfufed the application, as it wou}d Iq efFe^^ 
be obliging the defendant to f|irni(h eiridipivce againft 
liimlelf. 2 Stra. I2ip, I2XT« 

In the King, v. Do£lor Parncll, vice chancellor of 
Optfordf Micb. 22 Giso. 2, B. R. the fame rule was ob- 
served on an information ex officio^ by the att^mey^general^ 
for a mifdemeanor in office., i B/^if* Bjp* 37* Poft 35Z. 

Lee, C. J. faid, that th^ court were all of opinion^ 
that they could not make the .ru|e abfolute, and that they 
founded their opinion upon former cafes. And the cafe^ 
cited were, 2 lord Raym. 927, the ^een^ v. Mead^ 
where the reafon given for refufing the rule was the 
maxim mentioned at the bar, « that no man is bqund to 
*f accuje htmfeip 

Another ftrong cafe was, Trinity 17 and 18 Geo. %. 
RiXf V. Cornelius (above cited) which was ftronffly de- 
bated on both fides by fir Join Strangi and fir Kifbard 
JLloyd, and ^11 the cafes were cited then, that have been 
t r % now 
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now cited. Time was taken to confider, there wis a 
conference with all the judges of the coufrt, and all 
agreed the rule could not be granted, becaufe it was a cru 
minal proceedings and that the motion was, to make fhe 
defendants ^^»^ evidence againfi themfelves. The pre- 
fent cafe is rather ftronger, becaufe it is a profecution 
for a crime of a more public nature^ iot unlefs it be fuch, 
this court hath no jurifdidion. And this is unlike a 
ji^ warrantOy for that is a right granted by the crown, 
and the public books and records are the proper eridence 
on both fides. Rule difcharged. i Wiif. 241. 

The Rex, v. Worsenham, and others. Mich. 13 JFUL 
3. is alfo in point. An information was preferred againft 
die defendants, being cuftom-houfe officers, for forging 
of a bond, fuppofed to have been given by a merchant 
to the king for his cuftoms. And motion was made on 
behalf of the profecutor, to have the cuftom-houfe 
books in which the entries were made, &c. brought into 
court to convi£): thd defendants. But the motion was 
denied, becaufe the faid books are of a private concern, 
in which the profecutor has no intereft, and therefore it 
would be in cfFeft, to compel the defendants to produce 
evidence againft themfelves. And the court never make 
fuch rules but only of records or deeds of a public na- 
ture. vLord Raym. 'jo^. 

Hvlt tSe iFourti). 

But notwithftanding the laft recited rule, that " in 
«« criminal cafes the defendant cannot be even required 
^ to produce evidence againft himfelf." It is now fet- 
tled, that in refpeft to the produ£(ion of fecondary evi- 
dence by the profecutor, there is no diftinftion between 
civil and criminal cafes. Vide V Merchant s cafe. Poft 350. 

aufe t!)e jrifrt}. 

Parol teftimony may be given of a written inftniment, 
upon an indictment for ftealing fuch inftrumcnt, not- 
withftanding it is proved to be in exiftence and out of 
the aBual poflefllon of the defendant ; for the poffcffion 

• •■• • ^ . : . : - ^■ . . of 
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of the holder is conftrufiively the pofleflion of the 
defendant. 

As in the King, v. Aickles, Old-Bailey^ January 
1784, on. an indidment foir larceny^ in felonioufly deal- 
ing a bill of exchange. 

Among other fads it appeared in evidence, that the 
bill charged to have been ftolen, had been feen a few 
days before the trial in a ftate of negociation, in the 
hands of a Mr. Smithy and that zfuhpcena duces tecum had 
been ferved upon him ; but he did not appear, nor was 
the bill produced in evidence. 

Silvefter and Fielding for the prifoner, fubmitted that 
the bill ought to have been produced in evidence. The 
bill is proved to be in exiftence, and it is incumbent on 
the profecutor to produce it. He might have taken 
proper meafures for this purpofe before he had proceeded 
to trial. If the bill had been loft or deftroyed, parol 
teftimony might perhaps have been admi(&ble, but it is 
a clear and fettled principle of law, that parol teftimony 
cannot be given of any exifting written itiftrument. 

Garrow, for the crown, anfwered. It is proved, that 
the bill is in the hands of Mr. Smithy who has been 
ferved with a fuhpcena to produce it ; and as he has re« 
ffifed to comply, parol teftimony may be given of its 
contents. If it had been in the prifoner's pofleflion, the 
next belt evidence to the bill itfelf would have been ad- 
miflible \ for as a prifoner cannot be compelled, or even 
legally required to produce any evidence which may ope- 
rate againfthimfelf^i the next beft evidence which it is 
in the power of a profecutor to produee, is always ad- 
mitted ; and in the prefent cafe the pofleflion of Mr. 
Smithy is .to be confldered as the. pofleflion of the pri- 
foner. The principle therefore that parol teftimony can- 
not be given of a written inftrument, unlefs there is a 
ftrong prefumption pVevioufly raifed of its being loft or 
deftroyed, is not univerfal and without exception. 

On this point, this queftion was referred to the 
JUDGES — whether as the bill in queftion had not been 
{produced, the parol teftimony which had been given 
concerning it, was legally received ? 

•• / The 
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The JUDGES were nnanimoufly of opinioni that the 
pard teftimony had been properly received ; and the prU 
fpner was fentenced to be* *tranfporied. Lfocb Cr. Ca, • 
3 EiSt. 330. 

Hule flje j&ijrt!)* 

In a eriminal profecution> the folicitor for the crown 
may give notice to the defendant to produce a pa|>er in 
his pofieffion, and in cafe he negleds to produce it| he 
may give other evidence of its contents : and copies ;ire 
admitted when the originals are in the adverfary's haQds ; 
for the fame reafon as when originals are loft by accir 
dent i that is, becaufe the party had not the original to 
produce. 

So.tuled, ATTORNET-GENERALy V. Le MeRCHANTi 

Nsfi Priust Mich. 1772. Before Eyre, Baron. 

This was an information on thejlatut^ 7 Ge^, \. c^ii^ 
fee. 9. for importing tea into Guernfey^ without having 
firft been loaden and (hipped in Great^Brit^in, &c. 

The attomey^erural offered to read Iett^r$ concerning 
this tea, which had been fent to Cl>(tnmt^ a witnefs for 
the crown, which letters were proved to have come to 
the defendant's hands, under an order made by the lord 
chancellor, for the delivery up to him of all papers and 
letters, feized under a commifUqn of b^zxlu'upt againft 
Cbanony among which were thefe letters. 

The folicitor of the expife hgd contrived tp take copies 
of thofe letters, whilft they were in the hands of the 
clerk of the commiflion, and notice having been given to 
the defendant to produce the original letters, and tliat 
being refuted, the attomey'general offered to read thefe 
copies. 

The counfel for the defendant objected, principally that 
a defendant in a criminal cafe, was never bopnd to prpr 
duce evidence againft himfelf ; that he was guilty of no 
crime in not producing ,them, and ^bat the attomey-ge^ 
ncral had no right to call upon him to produce them, or 
to a& a iingle queftion concerning tliem, ^onfequencly 
no copies could be produced. 

Eyri^, 
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4he princit>]e on whidh c6^ies were admitted was this* 
that they were the b^ evidence which the nature of the 
cafe could admit Of, that was in the power of the party 
producing theth to givej and not on any idea of anjT 
crime in the perfon in whofe pofTefHon the originals 
were, refuting to product them. Ant! he thought there 
was ho diflerence between criminal and civil cafes. 

The JuRf found for the Crdwil. 

The Lord Chief Baron, aft^rWards, delivering the 
opinion of the court, on a motion for a new trials 
grounded on the above point, /aid, the queftion now is^ 
whether the admitting of theie copies in evidence, was 
ptoper ot not ? if they were improperly admitted, there 
ought to be a new trial. If ^the copies of thefe letters 
tircre not evidence, the jury might have found oiherwife< 
The queftion now is, Whether that evidence was pro- 
perly admitted or not ? And that depends upon the ex- 
ceptions which were taken on the motion for a new 
trial. Firft^ it was objeded, that copies of letters ot 
papers, in the hand of the adverfary, ought not to be 
read in criminal cafes. Secondly^ that fuppofing they 
Ought to be admitted, yet in this particular inftance the 
notice that was given was not fufficient. 

As to the iirft obje<ffcion, that copies are not admii&ble 
in any criminal cafe, becaufe that would be to oblige a 
man to produce evidence againft hitnfelf; the anfwef 
was, that the defendant's counfel haVe not produced any 
one cafe to (hew any difFetence at all as to the rule of 
evidence in criminal and civil cafes ; therefore the rule 
in both cafes is the fame ; that is, to have the beft tnU 
dence that is in the power of the party to produce^ 
which means, that if the original can pouibly be had, it 
{hall be required ; but if that original be deftroyed, or 
if it is in the hands of the oppofite party, who will not 
produce it, then in a cafe of a deed, a counter one, or 
fometimes a copy of the deed, or a copy of the paper> 
is evidence to be admitted. 

But it is faid, that this does not hold in criminal czk^^ 
becaufe the confequence of it woqid ^be, to compel a 
man to produce evidence againft himfelf : for this pur- 

pofc 
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pofe the King, v. Parmell, in tite king's bench, and 
Brazier's cafe in Strange 1210, were relied upon. Now, 
with refped to this, the rule is certainly true^ and the 
cafes that were cited to this purpofe are unqueftionabljr 
right, and law ; but they do not apply to the prefent cafe. 

The King, v. Parnell, was in Hilary^ 22 Geo. 2. 
1748. There had been an information againft , do^ior 
Parnell^ the defendant, who was vice chancellor of 
(htfordf for refuting to a£l upon a complaint againft 
fome fcholars, and the motion was, the common motion 
for a rule to (hew caufe, why the attorney-general, and 
Aofe authorized by him, fhould not infped^ all the pub- 
fie books, archieves, records, &c. in the cuftody of the 
proper officer, to take copies* The attorney-general, fir 
Dudley Ryder, narrowed nis demand, and defired only to 
fee the ftatutes of the univerfity ; but the court refufed 
it, becaufe it would be to compel the defendant to pro- 
duce evidence againft himfelf ; for the court had granted 
this rule for the infpedbion, and the do&or had difobeyed 
it, he would then have been liable to an attachment. 
jinte 347. 

So in the King, v. Cornelius, and others. Upon 
that rule, had they obeyed it, they would have been 
compelled to have produced evidence againft themfelves y 
and have been fubjecl to an attachment if they had not. 
2 Stra. 1210, 1211. jifite 347. 

But the defendant, Le Merchanty is not compellable 
to produce thefe letters againft himfelf ; for he is. liable 
to no punifliment at all if he does not, but is left to his 
entire liberty either to do it or not-, the only confequencc 
muft be, that thefe copies, which muft be fwora to be 
true copies, are read againft him. If they aire not true 
copies, he has it in his power to prove that by pro- 
ducing the originals. 

It was likewife faid in fupport of the motion, that the 
reafon why copies are permitted to be evidence in com- 
mon cafes is, becaufe the party who has them in his cuf- 
tody and does not ptoduce them, is in fome fault for not 
producing them ; it is confidered as a mifbehaviour in 
him ; and therefore in criminal cafes, a man who does 
not produce them is in no fault at all ; and for that 

reafon 
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rcafon a copy is not admitted. But that is not the riil^i 
It is not founded on ^ny ini(behaVioi&r of. the party,' oi^ 
^onfidering him in fault ; but the rule is this^ the copies 
6re admitted when the originals ate in the adverfarie^ 
liands^ for the fame reafon as when the originals are lofli 
by accident, that is, becaufe the par^y has not the ori« 
finals to produce ; and no difference has ercr been made 
between civtl and criminal cafes* , -. . , 

Layer's cafe, B. R. Mich, iT2ii 9 G«f. i. high trea- 
lori, is appofite. The charge wa^ an OTeit-aifi, . in pub- 
?i(hirrg a treafonable paper iti.the cpunty of EiTex : ^, . 
witnefs proved the prifoner did produce a paper, and 
iUtvtkd him only part of it dQtibled/ and then put it in 
his pocket \ he remembered fome lines of it, this was 
parol evidence of the conterit^ of the paper, the pur- 
port of which was, to excite the nation to an infurrec- 
tion, and to fhake off the pniferies and calamities they 
Were under ffonfi the miniftry. In tl)at tafe no objec- 
tion was niade by the counfel Mr., Hungerfori and Mr. 
KettUbj ; they feeme^ to fay, that the whole ought to be 
j>roduced ; that it wa^ only a part, and therefore took 
off the fbrce of the evidence ; they did not obje^ to 
that tnan's gtving parol evidence of the Contents of a 
paper in the hands of the prifoner, and that in a cafe of 
high treafon. And there Torke, folicitor-general, faid^ 
«« after this paper was ptodijced the prifoner took it back, 
^« put it info his pocket apd kept it j therefore the p^per 
'• itfelf being in his ctfftody, we. were prpperly perr 
*« mttted to prove the contents of it by parol evidence^*' 
This rs not contradi£ted by the court, and though it is 
6nly the faying of 6ne counfel, yet not being contra- 
dided,' it is ftfong. 6 St. tr. 2^9. 

Another obje£^ion has been made, that this nbtice is 
hot fufficientj The anfwcr is, there is no difference be- 
tween the rule of evidence io civil and criminal cafes. 
Then, if there be no fuch difference, the rule wliich has 
always been followed aCnd allowed in civil cafes is, that 
notice be given to the attorney or agent of the adverfe 
party ; now, in this cafe, without going minutely into 
the confideration, whether the notice was proved to the 
defendant himfelf and was good^ here is unqueliionabie 
.' ^ z 2 ifotice 
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flotice td Sayer^ who is the ageilt and" folicitor to Zr 
Merchant^ into whofe hands it appears that thefe letter* 
had actually been delivered ; and then there is likewife 
notice to Davyf who' is the attorney for the defendant in 
this very caufei and no attempt was ibade, on the part' 
of the defetidanty to prove what was become of thefe 
letters^ of that it was not in his powef to produce them^ 
4 3ferm. Rep. 2ol. Leach Cr, Ca. 3 edit. J36. S^P. 

In the BLiNG, v; Watsom, and othets, Hilary 28 Geo^ 
3. 1788^. Thi)s point relpefiing notice h fully detep^* 
mined.' 

ft was a fnle to ihew canfe why an hiformalion fliould 
not be granted againft the defendant. 

Bear^rrfii Partridge^ and Grahamf in ftewing ca".& 
againft the rule, among other things £iid, that if the 
court (honld give leave to file an informationr, k would 
be hnpolSble that the profecutor couki (ucceed at the 
trial ; for he had no means of procuring the original 
<Mrder on which to frame an information, the tenor of 
which muft be ftated, becanfe the corporation are not 
bound to criminate themfelves by the produdion of it. 

BuLLER, J. It has been folcmnly determined (in Lt 
Merchant's cafe) that in a criminal profecution, you may 
give notice to the defendant to produce a paper in his 
pofleffiony and in cafe he negle£ls to produce it^ you 
may give other evidence of it. 2 Term. Rep. 201. 

So in the King, v. colonel Gordon, Old-Baiiey^ Sep^ 
temher fejfions^ 1784, indifted for the murder of lieute- 
nant colonel Thomas^ in a duel. The letter from colonel 
Gordon containing the challenge, was carried by his fer- 
vant and delivered to colonel Thomas. The fervant of 
colonel Thomas brought a letter in anfwer back, and deli- 
vered it to colonel Gordon's fervant 5 but it did not appear 
that the letter was in fa^ ever delivered to colonel Gordon 
himfelf. 

Eyre, B. admitted an attefted copy of it to be read 
againft the prifoner, and left it with tlie jury as legal 
evidence, if they were of opinion that the original had 
ever reached the prifoner's hands^. 

HoTHAM, B. concurred, but, 

Gould, 
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Gould, J. thought that poGtive proof ought to be 
f;iven that die original had come into the prifoner's poC« 
feffion I and cited Francti^s cafe. 6 St. Tr. 58. 

In Gates, qui tam^ v. Winter, Eafter 29 Geo. 3, the 
fHnnt refpe^ing notice to produce evidence was again de- 
termmed. A^ion to recover a penalty on the poft- 
horfe a£l. At the trial, before Gould, J. at Maid/lone 
.aflizea, the plaintiff proved a notice to the defendants 
Attorney to produce the li&nce ; but the defendant's coun- 
sel objeded to that, as this was a popular adion it muft 
l>e confidered as a criminai profecution, in which cafes 
it is necefiary to give notice te the defendant kimfelf to 
produce papers. Sec. And the learned judge being him* 
Jelf of this opinion, nonfuited the plaintiff. 

On a rule to ihew caufe why the nonfuit ihould not 
be fet afide, the court with5ut hearing argument, on the 
authority of Le Merchanfs cafe, in which this very point 
js decided^ made the rule abfolute.. 3 Tenth Ref> '^06, 

it is a general rule, that whenever an original is of a 
fubtic nature^ and would be produced in evidence, aa 
immediate fworn copy is evidence : unkfis where partis 
cular caufe, fuch as an alteration or erafure in the ori^ 
ginal be (hewn ; or the parties confent. 

As in Lynch, v. Clarke, Hilary^ 8 WiiL 3. B. R, 
Holt, C. J. faid, that a copy of a fine or recovery is 
good e%idence, fo it b^ fworn to be a true copy, and 
examined and compared with the original. 3 &/it x 54. 

And wlienever an original is of a puUic naturey and 
would be evidence if produced, an immediate fworn 
copy thereof will be evidence. As the copy of a bargain 
and fate. Or a deed enrolled of a church re^er* But 
where an original is of a private nature, a copy is not 
evidence, unlefs the original is loll or burned. 3 &ali. 
154, 

And in Hoe, v. Nelthropis, HiU 8 Will. 3. B. R. 

Holt, C. J. held, that the copy of a pfobate of a will is 

good evidence, where the will itfelf is of chatties ; for 

ihere the probate is an original, taken by authority, and 

%z % of 
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72- i^ «- 505- Vs..-^ Sfc~jr> 

The fnriCip^ ii:cr«::,:rc .Vr-:> :.'• >e^ «: 

T3icw, ^. C:_AKS:£, rr '.jr.-. Hclt, thji 

an »^«'xs c: i r— -.V 9t.i.":.r., *:id won 

&;^ 154. -^^-.- 355, ;56. 
So bi Jones, i.iixrALL, /?;.lrnr, 14 
Qkm epoa a wager, vhedier a decree o 
hanc^ry would, or would nc:, be reverie 
if lofrds* Vcrdici for the p!ainri£ 

Upon a ruk to ihew cauur why there t} 
new trbl, one of the objecliors was» that 
f eTcrfal ordj, and cc: riic niiuuro book i 

Lord Mansfield. The minutes of th< 
the folemn judgment irfelf. Not a word 
the journals : for the hh':nvsf:u'rur would 
the journals of the houfe of lords are to 
over the kingdom. Formerly a doubt w 
whether the minutes of the houfe of c 
;admi{Fib!c, becaufe it is not a ccurt if f\ 
journds of the houfe of lords, have alv 
jTLitted, even in criminal cafes. Co^vp. 17 

In the King, v. Smith, Mich. 5 G«. i 
moved to produce an examination on a 
court doubting, it was adjourned. 

The CHIEF JUSTICE afterwards delivered 
where things are evidence in themfelves, 
books, we make no rule to produce them ) 
the parties may have copiesi which copies 
but this cxainination is not evidence of i 
proving the hand of the party; and fo it 
sind afHdavits, and therefore a copy of th 
dence, and the court mud have the origina 
elfe concludes, the party niake the rule tl 
pfGduci fadt (not prod producat) the exam 
trmlj and give the party a copy in the mean 
126. 

In Brocas, v. the Mayor, and aldfru 
Enfler'y 6 Geo. i. The plaintiff moved t 



^5^ 

'Of a public nature. Otherwife, where the will is qt 
things in the realtyf becaufe iii fuch cafe the eccleGaftica} 
courts have no authority to' take probates $ ^erefor^ 
fuch probate is but a copy, an4 a copy of it is no mor^ 
than the copy of a copy. 3 ^alk* 154. ^ Lord Jltaynh 
r54- S.C. ■"-.'' 

So in Man, v. Gary, Pafch. 9 Will. 3. The quef- 
^on was, whether the copy of a banknot^ff remaining upoa 
the file in th(^ bank of England, was good eytdefice o^* 
hot ? and the juftices of the conmion pl^s held, that it 
was ; for chat it was like the copy of ah enrollment of 
a parifli regifter, the bank being a 'public body, efta- 
blifiied by adb of parliament, for public piirpofesl 3 Salt, 
•155. 

In the fiHiNQ, V. lord GeotiGE GoapcN, Hil. 20 Geo. 
3. at bar, for high treafon. Sworn copies of certain en« 
tries ii) the journals of the hou(e of comipons, wer^ 
produced on the part of the crown» and read in evi- 
dence, without being objefl:ed ^o. DougL ^^2* MS, 

In. tjie cafe of the East India Company, Mich. 
12 Geo. '3/ On a motioii of Dunning^ to Ih^w caufe 
why the company (hould not permit their original xxzni' 
fer-books to be prodliced, on the ground that yi0^/V/ froni 
them c6uld not be read. He hxi^i therj: had been many 
nonfuits for want of producing the original journals of 
the houfe of commons, copies not being admiiTible. ^ut 
the court dented that rule -to be law, as (lated, and men- 
tioned "fevefalinftances where copies of matters, not of 
record, are adniiiflible, as copies of court rolls ^ of pariji 
regi/lerSf &C. ' And, 

Lord Mansfield exprefsly faid, that copies of the 

{'ournals are evidence, and were admitted on a trial at 
>ar, and cited Sir Watkyn William Wynne, ti. MiDr 
DLETON, thd fherifF of Derbyfliire, on a falfc retiirn. 

The COURT added, that the reaibn ^ inconveni^nti^ in 
holding it not necefTary to produce records, applied with 
ftill greater forcie to ' fuch ' public books as the transfer 
books of the Eafl India Company^ for the utmoft confu- 
fion would arife, if they could be tranfpbrtied to any, the 
mod diftant part of the kingdom,' whenever their con- 
tents (hould be thought material on the trial of a caufe. 

Dougt. 
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poiigL J72. Irj/b ed, 593. Vide Skeliing^ v. Parmer.^ 
I ^trarige 64(1. And Murray ^ Y, %bornhiU, zStran. 'jij. 

The principle therefore feeais to be, as Iai4 down iii 
Lynch, y. Cf-ARjCE, by lord JIo^t, that " whenever 
<* an pfigifipjt IS oi z pubjic rfature, and would be evidence 
** if pfoduced;^ an imnjediate /w^r/i fopy will be evidence." 
3 Sal}, 154. ji^te 355, 35(f, / 

So in Jones, ^. ^^^ndall, ffi/afy, 14 Geo. 3. B. R, 
AQiorn upon a wager, yhether a ^ecree of the court of 
chancery ^ould, o|: Vould not, be reyeirfed in the houfe 
of lords. Verdi(3: fpr tiit plaintiff. *. 

IJpon a rule to ihew caufe why there ihould not be a 
new trial, one of the objefl ions was, that ^copy of th^ 
^reverfarpniv, and i^ot die minute book itfelf was pro- 
duced/ ^ ' '' ' 

Lord Mansfielp* The mlnij.te^ of the judgment are 
the fol^mn judgment itfelf. Not a word is added upori 
the journals : for the inconvenience would be endlefs if 
the journals of the houfe of lords are tp be carried all 
over the kingdom, formerly a doubt was entertained, 
whether the miniates of the houfe of commons wer6 
admifTible, becaufe it |9 POt a court of record ; but the 
journals of the houfe of lords, have always been ad« 
fitted, even in cr^mpal cafes. Cqkvp. 17. 

In the Ejng, v. Smith, M^ch. 5 Geo. i. A rule was 
poved to produce an exaptiination oh a trial, and the 
court doubting, \t y^zs adjourned. 

The CHIEF JUSTICE afterwards deliyerefl their opinion, 
where filings are evidenci^ in tbemfelyes, as corporation 
books, we make no ri^lie to produce theni ; but only that 
the parties may have copies, which copies are evidence ; 
but ihis examination is not evidence oJF it^lf, without 
proving the hand of the party ; and fo ]t i^ of warrants 
and affidavits, and therefore a copy of th^m is no evi- 
dence, and the court mud have the original, for nothing 
elfe concludes, the party make the rule that the juftice 
product facit (not p^pd producat) the examination at the 
trial, and give the party a copy in the mean time, i Stra. 
126. 

In Brocas, v. the Mator, and aldermen of Londoh^ 
Enfler'y 6 Geo. I. The plaintiff moved that he mighi 
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bare a copy of the poll, and that Gr Jahn Wardy who 
as mayor, preCded at the ele^ion^ might produce the 
original at the trial.. 

Chejhire^ ferjeant, cited two cafes^ and produced die 
rules where the copy of the poll was ordered to be given, 
and the original to be produced, I2 Ann. fir Pet^ 
Pelm^s cafe, and ^r^nity^ 4 Geo. i, Parmintet's cafe. 

Strange^ contra. As to ^ copy, they have already; 
and as to producing the original, it is an extraordinary 
attempt, becai^fe no ufe can be made of the original^ 
jbut what can be made of the copy. He cited jthc King^ 
V. Smith {vide /afl cafe) in which the court de.clared, that 
where things arc; evidence of themfelves, &c. &c. and fo 
it was bel4 in the Company of Gunfmiths^ Vf Turville^ 
Mich* 4 Geo, I. 

As to J^elmi^ cafe it was made without any affidavit, 
which intimates there- was a confent in it. And in Parr 
mnter^s cafe, there wa? fufpicipn of an alteration in the 
polL. 

Pratt, C. J. The original is never ordered to be 
produced where the copy is evidence, without fuch a parr 
ticular foundation as has been mentioned. It was de*- 
nied in fir Gilbert Ifeathcat^s cafe. In the c^fe of Delme 
there was a conjfent. 

Eyre, J. In the cafe of Marlhrcugh the original was 
produced, ^ut it was upon an affidavit of rafure. 

FoRTEscu^i, J. The poll is either a public thing like 
corporation books, or it is pnly in the nature of the 
officers or on private memorandum. If the firft, then ^ 
copy is as much as you can a(k, without fome particular 
foundation. If the fecond, then yoii cannot have (b 
much as a copy. 1 Stra. 307, 308. 

And in Wariijer, t?- Jones, Mich 7 Geo. %. \ Afte? 
the fire of Londqn^ power was given to the city to fet 
out public markets, which was done and entered in their 
books. On motion, leave was gr;»nted to infpe£l the 
books ajid take copies. And the court compared it to 
the cafe of court rolls, which are confidered as the evi- 
dence of the lord, but in the nature of public boohs for 
the benefit of the tenant. 2 Stra. 954, 95c. 
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BuLLER afligns this reafon for the admifiibility of the 
laft fpecies of evidence. That the rolls of a court baron 
are evidence^ for they arc the public rolls, by which the 
inheritance of every tenant is preferved ; and they arc 
the rolls of the manor court, w^ich was anciently a 
court of jufticCf relating to all property witliin the 
diftria. 

And therefore a copj of a court roll under the Jteward^s 
handy is good evidence to prove the copyholder's eftate. 
I Keble 567, 720. Qmdf. 138. 

So an examined copy of the court roll is good evidence^ 
if fwom to be a true one. Comb. 337. 

For whenever the original is evidence, the copy is evi- 
dence. Cafe of the Manor of Bray. 1 2 Mod. 44. 

And the cuftomary of a manor y fet forth upon parch- 
ment, found amongfl the court rolls, and delivered from 
fteward to fteward, was received as evidence, though it 
could not properly be called a court roll. Denn, $n fe^ 
veral demtfes of Ann Goodwin, and otbersy v. Sprat. 
1 Term. Rep. 466. 

So the pariih regifter of chriftenings, marriages^ and 
burials. May, v. Mat, at Bar. 2 Stra. 1073. i Sa/k. 
281. The King, v. Dutche/s ofKingfion. \\ &t. Tr. 250. 

In the King, v. Mothersell, Jkafiery 4 Geo. i. B.B. 
It was ruled, that the corporation books arc generally 
permitted to be given in evidence, when they have bcei\ 
publicly kept, and the entries made by the proper officer. 
I Stra. 93. • 

Ittule tbt <Sisfy^. 

But papers relative to proceedings in corporations, 
though of ancient dates arc not evidence^ unlefs they be 
alfo corporate ads. 

As in the King, v. Gwtn, Mayor of Chrifi-^hurch, 
Mich. 7 Geo* I. 

On a trial at bar the queftion was, whether A. B. at 
the time he did a corporate ad, was an out burgefs or 
not. And to prove he was> the defendant, who had a 
rule for copies, produced a copy of a letter fifty years 
old, and found in one of the corporation cheftsj wherein 

A.B. 
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• B. 18 mentioned to be of another p1ace» but the cQutf 
refufed to hear it read, becaufe nb't a corporate a<^ with- 
in the rule, fo that a copy of it Is nbt evidence,* but the 
6rigirial Ought to be prbducecf. < &trk. 461.^ 
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CHAPTER % 



Of PAROL EVIDENCE^ and how far HEARSAT thay tf 
admitted at 'common /aw, and by virtue of the Jlatutes. 

Nd tViAenck tih ht received agaihft a pritohcf but iii 
his prefence : and thetefote it h ajgreed^ that whiat a 
ftranger has been hed^d to fay, is in ftriifinefs no maiv^ 
ner of evidence, ehhet fcfr 6r againfi the prifoner: 
2 Hawk. P. C ca. 46. 

Thereafons afligned as the grounds of this riilc are, 
becaufe fuch eyid(;nce is not upon 6ath : and alfo becaufe 
th^ pattyj who '^ould be affcfted by fuch eVidenct, had 
fio opportdnity of trofs examinatibn; And thefe rules 
are ftrongly illuftrated in various cafes. See the King, 
V. Paine; Ante 14. The Kingy v. Woodcock, Ante 29^0 
The King^ v. Dingier. Ante 299. The King, v. the In^ 
habitants of ErtfwelL Ante 301. 

But hearfay evidence may be made ufe of by way of 
inducement or il!u(lration of what is properly evidence; 
Bid. and BuI/.N. P. 294.' 

* No+E.— As all the rules and cafes in this cha'ptet are 
conneSed with and illuftrative of the fir ft rule, it W2fs 
thought beft to corined them under one chapter, though 
feveral of them clearly belong to Book 3. which treats of 
Written Evidence^ 
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Verbal confeflioris, aftd what a prtfoiier ha§ been 
heard to fay at any time in converfation, or by obierva- 
tion, relative to the matter in iffue, may be given in evi- 
dence agathji him; 2 Hawk, P. C. ca. 46. Vide chap, 
CoNFkssiON ante. 8, 37, 268, 282. 2 St. Tr. (Harg.) 
1005. 

And therefore words fpokeri at any time may be giveii 
in evidence to fuj^port an overta£i of high treafon, though 
not treafon in themfelves. i Haley P. C. 1 16. Foft: 
2oi. I Hahy P. C. 114. 

JJuIe tljc Jrourtj). 

But though the declarations of a priforier refpefting 
fafts, or which apply to the particular cafe charged, 
though the intent fhould make part of the charge, may 
be given againji him, they can not for him. 

Therefore a witnefs for thi9 purpofe can not be called 

in the pri (oner's defeilde : but he may crofs-examine any 

of the witneffes on the part of the profecution as to 

any thing they may haVe heard him fay relating to the 

' faft he is charged with. Bu/L N. P. 294. 

So in the King v. Johi>i Hampden, Hilary^ 35 Car, 2; 
Ban, Reg. anno 1683. indided for a mifdemeanor, in 
confederating to raife an infurfeaion* 

WillianiSy of counfel for the defendant, interrogated 
a witnefs to his difpofition, and whether he was a fediJ- 
tious and turbuleilt man, or a (ludeous and retired 
man, 

Jeei^eries, C. J. faid, addreffing the counfel — "Will 
*< that be any evidence ? will Mr. Hampden^ declaration 
«' be any evidence, he being a perfon accufed? do you 
« think he would tell the witnefs or any body clfe ?7 

lioGtox Lupee^ the witnefs, anfwered, that the two 
years he lived with Mr. Hampden he kept him company 
in his ftudies, and all that time he found he had no other 
inclinations but for ftudy and knowledge, and his incli^ 
nations were very virtuous. He always obferved in his 
difcourfe a great fubmiflion and refpect that he had for 
the laws of the nation and his prince, and to that degree 
he was a faithful fubjed to the kingi and that once he 

3 A told 
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told hiifi) in difcourfing with him on th^ late popifli pTof # 
that he was ready to facrifice his life and fortune for thd 
king's fervice. 

' The witnefs was then afked, what difcourfe he had 
With Mr. Hampden about the plot. 

Sir George Jefferies, C. J. On hearing this^ again 
addrefled himfelf to the defendarit's counfel thus — << Will 
<< that be any evidence, do you think, he being a perfon 
^ accufed ? do yoa think he would tell the do&or, or 
<< any body elfe, that he was girilty, when he was lifee to 
<< be queftioned ? that would have been a wife bufinefs 
^* indeed ! Tou fay he was a Very ftudeous man, and a 
<< learned man $ truly if he had done that, he had be* 
<« (lowed hts learning to very little purpofe." 

Wiliiatns ^nfwered, that he would alk this — Whe- 
ther in difdourfing with the defendants tipon the dif- 
covery of the late confpiracy, and the - danger of the 
times, he would have advifed him to have gone, and 
whethet Mr. Hampden did not anfo^cr, « he would nof, 
•* he ^as an innocent man, and would not ftir.*' 

The CHiEt Justice replied. Well \ afk him what yom 
will : but his declaration of his own innocenee can fiot 
be evidence, j St. Tr. 843. 

This was on a mifdcmeanof. In a cafe of high trea* 
fon, a fimilar point was debated at great length, and pro- 
duced a decifion which will pYobably (land un(haken, and 
indeed, unquedioned in future. This was — 

The King v. Hardy, tried for high tfcafon in com- 
pafliiig the death of the King, Old Bailey Seffions^ 34 G^©. 3. 
4Ji/;;» 1794- 

Erjkine^ of counfel for the prifoner, put this queftion 
to Mr. Daniel Steuariy a witnefs—" You dated in your 
«< former examination your pcrfonal acquaintance with 
*< the prifoner at the bar, and your tranfadions with him 
*^ before. Did you ever hear him (late what his plan of 
«« reform Was ? The witnefs anfwered, he always dated 
«« it to be the Duke of Richmond s plan, uitJverfal fufirage^ 
«« and annual parliaments." Qj^ <« Was that faid to you 
«* publicly or in privacy of con(ideiice ?" A. It was faid 
« publicly, and he fold me fome copies of the Duke of 
«< Richmond'% letter.*' 

The 
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The Attormy Gerurali Sir Robert 3cott objeded t# 
die evidence* 

Erflnne^ ' on the authority of the King v. Holt» 
Ban. Reg. 39 Geo. 3, anno 1 793, faid he was inclined to 
chink he ihould fucceed in fliewing the admiffibility of 
the evidence ofiered from what fell from the judges of 
the King's Bench, (two of whom were now prefent) 
when it was difcufled how far a paper that had been 
publiflied In the year 1780, written by fome perfons of 
rank, ihould have been received in evidence by Mr. Juf<> 
tice Wiifon^ who tried an individual, in 17939 for a 
libel. The court fupported the rcjcdiion of it. Thp 
learned judge rejefled it upon this principle: that the 
defendant in that cafe was charged with an #i^, which zGt 
was the publication of a libel, and that although the aft 
of pariiamem dire^is in fia£l, that the trial upon a libel 
like the trial upon any other cafe, proceeds by the judge's 
giving his opinion to the jury in matter of law, ftill it 
does not require that there (hould be any evidence upon 
the fubje£l (hewing the intention. And upon this ground 
they fay — you may rebut evidence which Widens any thing 
that is wrong upon you, undoubtedly; but becaufe a perr 
fon has publiihed a libel, fuppoGug it to be one, in the 
year 1780, that will be no anfwer to your publifliing a 
libel in the year 1793. ^^ ^^Y ^ matter in mitigation 
of punifhment ; but, faid the court, it is not ftri£lly 
evidence, becaufe it does not go to negative the gi/l of 
the indidlmeqt ; for fuppofing it to have been received 
by the judge, he could not have told the jury, if he 
thought, it point of law, the publication viras a lib^sl^ 
that the publication of the fame libel, by any other per? 
fon, at any other time, was a (hield againft the criminal 
law attaching upon the defendant in that cafe, and upon 
that ground Mr. Tuftice W^i/fofi decided it, and, as the 
court of King's Bench determined, rightly deqided it^ 
5 Term. Rep. 4^6. 

On the authority of the above cafe, JSr/kinc confidered 
himfelf in pofleffion of the opinion of the court in the 
ftriking diffisrence between the cafe now in agitation, and 
a cafe where a man is charged with a /a£ft which h&^ 
ff it be done, the criminal iiUcntioft whi^h ari(i^ from 
3 A 2 the 



3^4 

the commifSon of the criminal ^Stf carries with it ^ 
certain legal inference, which legal inference being once 
ieftablifhed, it does not become a matter of fafSl for the 
prifoner to cndearour to rebut. 

Leaving out of confideration the a£): of parliament re- 
fpeding libelsi he faid, on the authority of Lord Mans^- 
•fiELD, in the King v. Woodfaily that wherever the faG 
does conftitute the crime, but that the izGt is either in 
itfelf wholly indifiefent, or it is not indifiereiTt, but cri-* 
minal ^ if it be criminal ihort of the charge that is made 
upon the party, that there the intention is not piatter of 
law^ but that it is matter oifadf^ and that the party has 
a right to prove his intention in every way by which the 
intention of a man can be ifafely or reafonably colle£ied. 
To apply that dodrine to the cafe mentioned, he ftateclf 
that though the defendant called no witneflfes to rebut 
the criminal inference, yet Lord Mansfield faid-^if it 
be upon the libel, he may arreft the judgment upon the 
record, for ihc/a^ ofpuh/ication is the crime that is im» 
puted to him ; and if, when it comes before the court, 
that publication turns out to be no libel, the defendant 
have no judgment pronounced upon him. 5 Burr, 261. 

Now what is the prcfcnt cafe? The prifoner is 
charged with the overt afts, but he is not charged with 
the commiflion of thofe ads, ^s fuhftantive oElSy but he 
is charged with having in his mind the wicked and de- 
teftable purpofe of aiming at the deftruftion of the King, 
fo.put down and bring the King to death, and that in 
the fulfilment of that mod deteftable imagination he did 
the fpecific aSs charged upon the record. Here then 
the intention of the mind is the queftion which the 
jury have to try. Then that being the cafe, let us fee 
whether the declarations of a prifoner, charged with a 
wicked and evil intention^ can not be given in eyidence 
for him. Ante 320. 

He then cited — Firji^ the cafe of Lord George Goh- 
noN, which he confidered as the moft important, be- 
caufe the prifoner was not charged with cotnpaffing the 
death of the King, but with an ^i^— with levying war, 
and quoted Lord Mansfield's words to (hew that the 
intent of the prifoner was the objed for the jury to de- 

cide 



ciAe Upon. I9 tliat oife the counfel for the prifoner 
were permitted to aik of the Rev. Mr. Middkton this 
qtteftion : << Did you at any of thofe numerous meetings 
** of this protectant afTociation ever hear Lord George 
•* Gordon, in hjs public fpeeches Jn that aflbciation, make 
V life of any expreffions which (hewed any thing difloyal 
•f or unconditutional in him ?" " Not in the ieaft, the 
" yery rcverfe is my opinion/* He then dated fcveral 
other queilions of the fame kind put by Mr. Kenyan, who 
^ed with him as counfel for lord Qeqrge, and obfervedy 
that neither the attorney or folicitor general, nor the 
judges, lord Mansfielp and Mr. Juftice Buller, made* 
the fmalleft obje^ion. 

Secondly, Lord Russel*s cafe, 35 Car. 2. for com- 
pading the Ring's death. In his defence, lord RussEt 
palled many witnefTes ^o fpeak to his af&^ion, and fald 
himfelf to ^oQtor Burnet, " If you pteafe to give fome 
•* account of my converfation.*' Dodior Burnet fays: 
^< X have had the hoQoiir to be known to my lord Rujfel 
*< feveral years, and he hath declared himfelf with mucl^ 
*5 confidence to me, and he always, upon all occafions^ 
«* exprefled himfelf againft all rifings.'^ ^ Now this is not 
cbara&er, to fay that lord Rujfel was a quiet peaceable 
man % no, this i$ evidence of cpnverfat'um, therefore it is 
not that you are to raife a probability upon the fubjeft 
by the general nature of a man's chara^er, or what you 
think of him ; but it (hall be allowed to witnefies to fay 
what the perton trying has exprejfed, becaufe it raifes an 
iptrinfic improbability of his being gi|ilty of the crime 
imputed to him. He then quoted other queftions of 
the fame tendency permitted to be put by the court. 
3 S/. Tr. 706. 

Thirdly, ThqMAS Rosewell*s cafe, 36 Car. 2. B. R. 
A diflenting minifter indi£led for preaching a treafon- 
able fermon. Befides giving evidence diredly denyipg 
the charge, he called feveral of his congregation to prove 
that he generally kept the thirtieth of January as a faft. 
Mr. Roffvoell fays, <^ Did you ever hear that I (hould fay 
<< any thing ill of the King and government ?" Mr. 
Strong. " No, never." Mr. Rofewell afks Athinfon, ano- 
ther witnefsj <f That which I call you for now, fir, is, 

" to 
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« to teftify what you heard about the thirtieth of J»» 
<< nuary slbout me, as a day of fading and prayer fof 
<< the King and all that are in authority.^ Atkinjhn^ 
«< My lord, he kept that day, the thirtieth of January, 
^< as a day of fading and prayer, and he preached that 
«< text on the i TifTtothy^ ca, 2. v. i . «< Pray for the king 
« and all in authority." That was not the fermon for 
which he was indifted, but in order to (hew it w^s not 
probable he (liould have preached fuch a fermon as he 
was charged with, he (hews that at a recent time be 
had preached differently; and certainly it is fair evir 
dence. A man is not a republican on Monday, a mo- 
narchy man on Tuefday, and a republican again on 
Wednefdy : bis fentimenta do not change in a mo* 
tient. 

Mr. Ailhtfon proceeds in his evidence : *f and then 
«« he did aflert that kingly government was mod agree- 
•< able to the word of God, and the conditution of 
«* the government of England." It is material to know 
who tried this caufe. — Lord Chief Judice Jefferies 
tried this caufc, and Jie received the evid|cnce« 3 S/. 2V. 

997- 

Fourth, Cop NTS HE'S cafe, i Jac, 2. artm 1 61 5. He was 
indifted for compaflfing the king's death. The overt aft' 
was cbnfpiring with lord Rujfel and the duke of Mon- 
mouth to levy war. He called fevpral witnefles to tedify 
his loyalty ; and though the witnefles were difcouraged 
they were permitted to fwear that they thought him 
loyal, and that he often drank the king's health. Lord 
chief judice Jones was the judge, and Syr Robert Sawyer 
and Mr. Finch^ who had profecuted |ord Rujfel and At* 
^ernon Sidfiey, were dill attorney and folicitdr generals. 
When were thofe cafes ? At the vpry word times in 
this country, when judges were, what none of the prc- 
leiit judges can, in the nature pf things be, men depen- 
tiant on the crown. 4 St, Tr, 130. 

Fifih. John Ashton's cafe. 2 WiHiam and Mary. He 
was tndifted on the fecond of Will, and Mary for a con- 
fpinicy to dethrone king William^ and compafs his death. 
The counfel for the crown, in opening, charged the prt- 
foner with a« intention to introduce popery j in anfwer 

to 
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Ip which he gives evidence of his zea! fof the proteftdnl 
religion and averfion to popery. This trial was before 
Lord Chief Juftice Holt, and was concluded on the 
part of the crdwn by Serjeants Thompfm and Tremain. 
4 St. Tr. 455. 

Sixth. Sir John Friend's cafe, 8 Jf^ilL 3. He was 
indi£ied for eompafTing the death of the king, and pro- 
moting an invafion and rebellion within the realm. In 
his defence he called many witneffesy not to his charac-^ 
tety but to declarations. He fays to the witnefles, " When 
<< you have been in my company, and they have been 
•« fpeaking of the government, what have I faid or 
done ?" 4 St. Tr. 599. 

Is that any thing like ck^raBer} Suppofe at this 
moment I ihould turn about to Mr^ Steuart^ and fay, 
•* When you have been fpeaking of government with 
*« Mr. Hardy^ what l|as he faid or done ?** 

Seventh. Pbter Cook's cafe. OldJ^aUey Sejf. 8 WW. 3. 
He was indi£led for the fame treafon of which Sir John 
Friend was convifted, and the prifoner in his defence 
goes exa£lly to the fame kind of evidence adduced upon 
the former trial. Mr. Serjeant Darnel^ who was counfel 
for the prifoner, fays, «* What have you heard the pri- 
foner fay about our fleet or army ?" 

Now, fays Brjkiney what has that to do with his cka^ 
roBer ? It was to negative the probability of his wifli- 
ing to bring to deftrudion our army and navy, and to 
bring in a foreign prince who had been expelled from 
this country for not recollecting what right belonged to 
the people of this country. He fays,.** I have heard 
« him wiih profpcrity and fuccefs to our fleet." 

Eighth. The next is the cafe of Demaree and 
Purchase, 17 10. He was a badge waterman to ^een 
Anne. He was tried for pulling down a meeting, 
hoofe, which Fojler fays, " was held to be a con- 
ftruftive levying of war *," and which was not put 

as 

* Note — ^The treafon* charged on Damaree was rifing 
to the amount of five hundred perfons with an intent 
and proceeding to pull down/?// meeting-houfes, that con* 
ftitttted the crime. Fojier^s Cr. Lanv^ 208, 213, 216. 
%St.Tr.^\^. 
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il^ ail overt a^ of eompafEng the queen's deati. THi^ 
law fays, a man fo a£ting is guilty 6f high treafon ^ but 
a man may fay, <« I did not intend to levy war." Here 
is an ambiguous thing, a thing ^ich if it be faid not 
to be legal, is totally different from the charge in the 
^di£lment. It. is the attorney general's duty to pat a 
different conftruftion on it, and I am feeking to prove 
that probability by^thc fame rtiles evidence ever adopted, 
not in a cafe like this, where the intention eonftitutes the 
crime. The intention is not aiiy thing that you car! 
argue into intention, but muft be deduced from ads-*— then 
furely I have a right to alk, whethet the ptifotier meatnt 
to purfuc the Duke of RichmonlTs plati, and to leave it tb 
the jury to infer, whether he meant to commit the 
crimes imputed by this indictment. Surely fuch quef-* 
tions %o ftroi)gly to negative that intention which confti- 
tutes the effence of this crime. 8 St. Tr. 267. 

In Damaree's cafe, upon the examination of fThit* 
okeTj the counfel for Damaree afked, " was he difaffcfted 
*« to the queen and government ?" The witnefs anfwers, 
«* I believe no man better affcaed. At any times when 
** there have been public rejoicings for arty viftories 
*« how has he behaved himfelf ?" Now the firft queftion 
is as to charaHery as afFc6led or difaffefted, colle£ting it 
generally, but the fecond is to what he has faid when 
converfed with, how he has declared himfelf ; that is, not 
to chara£ler. 

The difference between evidence to charaBer and this 
fpecies of evidence is this — ^you can not, when examining 
to charafler, afk what has A. B. C, told you about this 
man's charafter. No, but what is the general opinion 
concerning him. But this fpecies of evidence is totally 
foreign to that, as it is a declaration of the prifoner to 
an individual witnefs on a particular occafion, and con- 
nefted with the fubjefts under examination. 8 St, Tr, 
218. 

Tenth. The King v. Francis Francia. Old Baitey 
January SeJfionSy 1 7 16. 3 Geo. I. He was indidled for 
high treafon in correfponding with the Pretender. In 
his defence, Hungerford^ one of his counfel, fays to a 
witnefs, « What do you know of the prifoner's be- 
haviour ?** 



havioiir ?" The anfwer was, " It was a great furprife 
** to me, when I heard that he was taken up : for we 
" often ufecl to drink a heahh to king George." 

In Fitz-Harris's cafe, Eajler^ 33 Car. 2. B. JR.. for 
treafon, the prifoner afks a witnefs, " whether he thinks 
*' the aft with which he (the prifoner) is charged was done 
" with a treafopable intention." — That is not objefted 
to, though Jefferies conduced the profecutibn. 3 St. 2V; 
224. . . . . ^ 

Erfhine concluded thus : Siippofing the authorities 
cited out of the queftion, or that they had not cxifled, 
but that the argument ftands upon the principles of thd 
criminal law of England, when the nature of the cafe 
before the court is confidered ; whert anomaly is attend- 
ed to ; .When it is recollefted, that although the ftatute 
of 25 Edw. 3. do^S not make the overt a A charged lipori 
the record treafon, yet when the overt ail is admitted 
to be^ charged upon the record, ever'j thing Which ctcjate^ 
a prohahility to the contrairy to negative the- intention muft 
be received ; provided it be a rational principle of evi- 
dence, provided it be of a fort that when one looks round 
it one fees nothing by which juftjce can be fiirprifed or 
endangered. What is preiTed has been indulged to 
others in fimilar procieejings. His wifh was this, that 
the law of the land fhould be adminiftered fairly and im- 
partially. That one man fhould have what another had 
had, but ho more, and no lefs;-^" I conceive,'* continued 
Erjkine^ " that when the attorney general takes into 
*' confideration the cafes cited and the principle on 
« which they are'groundedji, he will think this evidence 
" ought to be admitted. It is a tnatter of importance, 
*< not only as it concerns the adminiftration of juftice in 
" general, but as it concerns the cafe of the prifoner." 
Vide Hardfs Trials by Gurney^ vol. iv. p. 28 to 45, /«- 
cluftve. 

Gibbsy fame fide, fubmitted that the evidence offered 
is admiflible. The law that arifcs out of the cafe is ex- 
haufled ; but it feems a plain principle, in a cafe of this 
fort, that the declaration of the prifoner, explaining the 
overt aft, the tendency of which overt aft is the point, 
fpr the jury to determine, mufl be admifTible evidence. 

3 B It 
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It is latd ^own in Hahy and in many cafes, that an 
evert a£l, indifferent in its nature, may yet be explained 
by an overt a£l committed, tending tc^ the pmrpofe con- , 
ceived by the prifoncr of deftroying the king ; for jn- 
ftance, in Crdsagan^^ czkj the.adt charged, the' coming 
into England,' was in itfelf an indifferent aA, which be- 
came an overt a£t of compafling the king's- death, becaufe 
die intent of his coming into England tiras explained by 
wards f fpoken elfewhere ; and io in many other cafee 
words fpoken by a man, not oftly at the time of the 
^ overt z&i blit before that time are admii&ble ^ for there 
is no limitation of time within which words fpoken by a 
prifoner may not be given m evideffec to explain the 
nature of an overt aft, charged to be an overt aft in thef 
profectitioii of his defign of compafling the king's death* 
vide Foyer's Crown Law, 202, 203. i Hakj P. Cr. 1 16, 
KeiL 13^ Cro. Car. 332. 

Now if the crown may give evidence of the whole of a 
man^s Hfe, for the purpofe of explaining an indifferent 
Sift, and giving k a criminal compleftion, furely it fol- 
lows, upon the principle of adminiftering equal juftice^ 
that whatever he faid upon the fame fubjeft, tending to 
prove a different intention^ an innocent intention, it (hould 
be competent in him to give in evidence. The diftinftion 
is this : if that which is charged upon a man to be an 
aft, if it be a thing done, you can not in any cafe give 
in evidence that the prifonenhas denied that he did the 
thing. The crown in that cafe may give evidence that 
he did at any time admit that he committed the aft, the 
prifoner can not anfwer that by fliewing that at another 
time he faid he had not done it, though you may aflc 
whether he had not held fome other converfatioh which 
explained the tendency of that. We hate it not in quef- 
tion now, whether he did commit the overt aft ilated in 
the indiftment, but whether in committing the aft he 
had, or had not, the original defign. 

Eyre, C. B. Here the defign is part of the overt aSl ; 
it is defcribed as part of the overt aft. 

GiBBs. The diflinftion is this — there is before the 
jury both the faft and the defign as to depofing the king, 
njimely, the faft of confenting to hold a convention, and 

the 
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tnc Hefign with wliic^ it was confciited to be helJ ; but 
we are now about to (bew what the difign was to excuU 
pjite the prtfoncr Uom any criminal intention. It is ad- 
mitted we could not go into evidence of what the pri* 
foner had ftid at any lime of his Ufe for the purpofc 
of ftiewing he had not con fen ted to hold this con- 
vention , becaufe that ia a fa£t ; but in order to ftiew 
that that convention was confented to be hcldi not witii 
the defign which the crown imputes, but with an inno- 
cent detign, we maygo into evidence of what the prU 
foner at §iher times dealaredt inafmuch as the crown has 
gone into all that which the prilbner at any part of his 
^yife has declared touching tiic faft j and not only that, 
^But Into evidence of what any member of the London 
HCorref ponding Society, any member of the Conftitu- 
^■tional Society, or any member of any focieties corrcf- 
ponding with thofe focieties have fald. As the crown ia 

(permit led to go Into evidence of what any one of thofe 
people have faidj in Of der to prove that the ultimate de- 
li gn vr-^s to depofe the king i we only a(k^ in anfwer ta 
-that, that we may be permitted to go into declarations 
of the pri foner of that wJiich can be only found in hia 
own mindv not that be did ^ci/ J^ the a6t imputed to 
fcim, btit that the dr/igri with which he did that a£t was 
diiFcfrent from that which the crown imputed to him. 

He then pot as in point the cafe of nutrder* Suppofc 
rit plainly proved that the pri foner did kill the deceafed, 
land the i^ueftion is, whether it is murder or man-flaughtef 
llhat will turn upon the inieni. In that cafe it U the 
[conftant uniform pra<3icc to receive evidence of the de- 
C^larations of the pri foner of his good-wiU and friend^ip 
fto the deeeafed ; and the rule is not confined to decUx- 
{rations immediately upon committing the a£t, but to de* 
Derations of former times* Why ate theftf declarations 
Lveccived ? The a£l of giving the blow is admitted. So 
bere the calling of a convention is admitted \ the decla- 
rations arc received for this purpofe, to ftiew what the 
uind of the nsan was ^ what his intftit muft have been^ 
(whether he gave the blow to produce death or not* 
LThen with what view do we offer this evidence ? To 
his d^gfh whether it waa the deftgn tlic attorney 
J u z general 
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general imputes, or an innocent one. We offer this 
evidence in order to ftiew that the objedl of this conven- 
tion was different froni that which the attorney general 
ftates, in the fame way as the evidence of good will to 
the deceafed is admitted in a cafe where the queftibn i^, 
whether the crime is murder or man-flaughter. Hardfs, 
Trial, by Gurney^ voL iv. /j6, 47, 48. 

Attorney Generqly Six Robert Sc^, now Lord Eldon, 
Chancellor of England,* faid, he made the objeftion to 
the queftion being put to the prifoner uppa a public 

Jjrinciple, and did not trouble the court from a con* 
cioufnefs that he was right ; he could not facrifice to his 
inclinationis what appeared to his mind to be a great prin- 
ciple in judicature, adopted and afted upon for thcj 
benefit of the public, and therefore for the benefit of 
every individual who formed a part of it. 

He agreed that the queftions, with refpeflt to the effeU 
of evidence and the admiffibility of evidence, are perfeftly 
diflinft. In tHe cafe before the court, it had been given 
in evidence that Mr. Tooke, whofe niamc occurs in the 
indi<9:mcnt, at the Crown and Anchor tavern, upon the 
fecond of May, 1792, fpoke with great refpefl: of the he- 
reditary nobility df the country ; and fpoke alfo with 
refpedl: of the majefty of the king. Why is that evi- 
dence ? Becaufe it was a tranfaflion of the two focieties 
met in the courfe of the bufinefs which they had been 
doing ; and alfo, becaufe it came out upon the crofs- 
examination, a circumftance materially to be attended 
to. So with refpedl: to the prifoner at the bar, there 
has been evidence given of the effeft of the papers pro- 
duced that the language he was to hold was to be fuch 
language as prudence would permit ; that he received pa- 
pers which were not communicated to the fociety ; and 
one private letter in v/hich a propofition is ftated, that mo- 
narchy is to be ripped up by the roots : that in the anfwer 
to that letter it is ftated to thofe who held that converfa- 
tion with Wm, *« Do not talk about monarchy, let your 
^< language be confined to univerfal fuffrage and annual 
<* parliaments, and all the reft of your objeft will follow." 
There may be a great number of thefe circumftances 
given in evidence, but then the queftion will follow — '• 

whether 
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.whether die dechrations the man made 13 given under 
fuch circumjlances^ at fuch time^ and in courfe of a canr 
yerfation, which makes that declaration evidence. 

On Lord Geoi^ge Gordon's cafe, he obferved that 
the principle upon which the declarations of the defen- 
dant were received in evidence was, that the declarations 
were really a fadi \ for whatever declaration accompanies 
the tranfa^ion, whatever declaration is a part of the 
tranfa^^ion that is done, is part of the fa3: that is doing; 
and upon that ground the declarations were admitted. 
It doeis not weaken the obfervation that evidence was 
given that lord George Gordon went tp a magiftrate, or 
fome other perfon, whilft the mob was' over- ruling the 
civil power ; for any converfatipn that was held by lord 
^eorge Gordon^ durine the exiftence of the riots, and with 
reference to them, he being a p^rty in them was a de- 
claration made at the time and upon all the principles of 
evidence was therefore conneHed with the tranfadlion. 

CrohagaN'S cafe is as diilinguifhable from the prefent 
evidence upon the fame principle. The object was to 
prove the view with which the man came into England. 
He declared ** he woifld come into England to kill the 
f« king." He did come into England. His making the 
declaration, though it would be puniftiable in another. 
>vay, yet ftill would not be high treafonr if he had not 
come into England j and upon the whole of the evi- 
dence, the coming into England made a part of the 
tranfadion with the declaration he had made. It was 
an overt z£k of high treafon, becaufe it was then under- 
ftood to be a fad done. 

What is the evidence in the cafe of Rosewell and 
others ftated ? Firft, he has not dated with refpefl: to 
thefe trials who were the wltneiTes allowed to fpeak to 
thefe fafls, or whether the circumftances were afkcd 
upon crofs- examination. He has not dated whether wit-^ 
neffes were called to general oharadier, and then gave in 
evidence thefe circumdanccs in explanation of the gene- 
ral charader they had given. He has not dated whether 
the witnefTes who fpoke to thofe particular declarations 
were fpeaking (o declarations which did or did not 
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pfs in tht courfe of th^e very tnLnhCdoti which Atb 
witneiTes were called to prove. 

He did not mean to contend that it may not be com<* 
petent to Abate every word that Hardy ever (aid in the cor- 
refponding focicty— every word hp faid in his correfpon* 
dence with other focieties ; every word that he ever faid 
in the eonllitutional fociety i every word which it caa 
be ihewn^ opon the evidence propofed, had a dkcfk coiw 
ue&ion^ or could be fairly conne£^ed with the tranfac- 
tion before the court : but he objeds to the calling of a 
witnef$ who was not a member of any of thefe foqieties, 
a witnefs who had already told the court that he knew 
but little of Mr, Hgrdj^ and that he did not even know 
he was an aflbciated member of a (bciety % a witne(# 
called not to this queftion whether in the courfe of any 
tranfadion conne£^ed with the fubje£i before the court, 
Mr. Hardy made a declaration that could be confidered 
93 a part of that tranfadion, but that he fhould be a(ked 
what were the declarations of Mr. Hardy at any time 
when he may have* feen him without connection with 
the fubjed which is the matter of the prefent indidi- 
ment. If this evidence be let in for a prifoner, it will 
probably lead to }ct in evidence againft him. There may 
be cafes in which) if this fort of evidence can be let in 
upon principlei may furnifli a principle upon which evi« 
dence may be offered, which has not been attempted in 
this cauie. 

SoUcitqr General John Mttford (now lord Repsdale, 
Chancellor of Ireland), faid he troubled the court for 
the purpofe of dating the extent to which the principle 
might go. It was important to attend to the manner in 
which queftions of this fort have been permitted to pafs 
upon trials. They are often not attended to, oftei^ 
thought unimportant upon particular trials | and the 
queilion put in Fit%'Harris^% cafe (hews it, *« whether 
^< the witnefs thought the a£t with which he was charged 
«* was done with a treafonabl? inCelit ?"-»-whieh was iTie 
very queftion to be left to the jury. Now that queftion 
having been put without any objedion to it fhews, tha^ 
In th^ couiFf<^ Qf trials of this nature things are frequently 
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pated OTCf, without obje£tion^ which ought to be ofi^ 
jeftcd to ; but, which (hews that thofc employed for the 
crown, do not think that the general ncceffity of public 

i'ttftice requires that they fhould be raifed. The queftion 
tere appears to be raifed (imply upon grounds of the 
general necefGty of public juflice; but the principles 
and rules of law, efpecially the law of evidence in cri- 
minal matters, ought to be attended to with a very con-^ 
fiderable degree of care and caution, or it will be impof- 
fiblc to fay to what length, upon the authority pf what 
has pafled in particular cafes, the matter may be carried. 

He conceived the rule of evidence to be, that a quef- 
tion which went to a particular fad, not relative to the 
charge of the very faft which was in queQion, never 
could in its nature be afked with a view to try the truth 
of the particular charge ; general chara£ter may be given 
in evidence, general conduft may be given in evidence, 
.tondufi being in cffe& part of chara^ier; but in no 
cafe, where a man is trying for any aft, can evidence be 
given of any particular aft done by him at any particular 
time under fimilar circumftances, ana the queftion which 
18 now attempted to be put, appears to be of that nature* 
If this queftion can be put, why may not the prifoner 
give in evidence every letter which he has ever given to 
any perfon whatever upon political fubjefts, in which he 
may have ftated his own objefts in anyway he thought 
proper, and perhaps with a^view tp this very profecu- 
tion; if this is confidered, the danger of the admiffion 
of fuch evidence is con fiderable, and is contrary to all 
the principles upon which courts have proceeded. 

He confidered the cafes, cited by Mr. Er/Hne, except 
as far as inadvertence might have permitted queftions 
to pafs unnoticed, not to prefs hard on the prefent cafe. 

In lord George Gordon's cafe, it did not appear 
that any one queftion was put, with refpcft to the words 
of lord George Gordon at any time, which did not^ in 
cffeft, form part of his conduA in the very tranfaftion 
which was in queftion. Like the cry of a mob, for in- 
ftance in pulling down, a houfe, the general cry of a 
mob is given in evidence againft a prifoner, becaufe it 
was part of the tranfaftion at the time. Note— This 
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bi/ervOtton tsfupported b^ the coalheavers cafe. Leaches Cr, 
C>. 2 Editi 6i. 3 Edit, 76. 

He then obferved, that in the other cafes the que& 
tions were upon the crofs examinationy not the original 
examination, which being dented by Erjkine^ he faid he 
would advert to fome of them; 

Firjly Cornish's cafe; What was it? the prifonef 
called feveral witnefTes to teftify his loyalty, and that he 
drank the king's health. Does that warrant the ques- 
tion that was going to be put to Mr. Steuart^ with re* 
fpe£t to Mr. Hardy^s particular obje£b, on a particular 
thing ? for that is the nature of the queftion that was 
going to be put. 

Second^ fir John FRifeND's cafe. The queftlons there 
put were evidence of his general condud^, with refpe£lE 
to the government of the country ; and with refpe^ to 
his views and intentions to that government. Thcf 
queftions there put muft have been on a ctofs examina- 
tion of a perfon who was called to give evidence of a 
plot. And the fa£l in fir John Friend's cafe was, tjiat it 
was proved he was concerned in a plot. Is the guilt of 
a perfon with refpe£l to a particular faft to be tried, by 
caufing perfons to fay, that at a particular time he faid^ 
he would not be concerned in any fuch plot as was 
charged i would it be permitted on a trial for murder, 
to give in evidence that the prifoner faid he would not 
commit a murder? and yet this is the evidence offered. 
The queftion mud have been on crofs examination. 

Thirdy Damaree's cafe. It was afked how the pri- 
foner behaved at any general rejoicings. Is that any 
thing more than evidence of general deportment ? 
Ante 

Fourthy Rosewell's cafe. The evidence there, is in 
a great degree general deportment : though there was 
a degree of inaccuracy in permitting the queftion to be 
put exaftly as it was put ; but the queftion tended fimply 
to this, whether his general deportment was that of a 
man loyal and attached to the government of the coun- 
try, and nothing more. He concluded with faying, his 
pbje£l was, to prevent an improper precedent. Ante 
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Bs^rr, on the fame fide, urged, that the declarations 
cf parties were evidence only, either in cafes where 
they accompany the aft at the time that they are made^ 
or where they have been at difierent times, ot under 
different circum fiances, totally uncohne£ied with that 
fa£t, which is the queftion under difcuf&on in the courts 
in which cafes they have silways been received in the 
nature of fads, or rather as circumftances, by which 
the general condu£i of the party is to be judged of ; as 
being circumftances and being declarations given upon 
fubje£ts to anfwer no particular piirpofe, and not con-' 
nefted with that which is the fiibjeft matter of difcuf- 
Con, at the time that the evidence is given. 

The cafes cited by Er/ktne, he infifted, confirmed the 
principle : for, in every cafe he had ftated, the evidence 
received had been to (hew the general condu£t and cha- 
rade r of the prifoner, in circumftances and occafions 
no way conneded with the crime of which he was then 
accufed ; but as circumftances and declarations in fitua* 
tions from which the jury might colleS the general cha- 
rader and conduft of the prifoner. 

He allowed that the evidence in cafes of murder, as 
ftated by GMs, was admifTible, biit faid that in a cafe of 
that kind it never was admitted to be faid by the pri- 
foner, that he had no intention to kill the deceafed, and 
that fuch aflertion ftiould be received as evidence to ex- 
plain the ads which were proved againft the prifoner^ 
upon the evidence given, and upon which the judgment 
of the court and jury are to be drawn. He then exa- 
ftiined, critically, the feveral cafes cited hj Erjk'iney and 
concluded,, with his opinion, that the evidence o£Fered 
was of a different complexion, and fuch as he never 
recolleded to have been offered iii a court of juftice. 

Etre, C. B. Nothing is fo clear, as that all declara^ 
tions which apply to foBs^ and even apply to the parti- 
cular cafe that is charged, though the intent ftioidd make 
a part of that charge, are Evidence againjl a prifoner, and 
are not evidence for him \ becaufe the prefumption upon 
which declarations are evidence is, that no man would 
declare any thing againjl himfelf, unlefs it were true ; 
but that every man, if he was in a difficulty, would 

3 c make 



378 

make declarations yir himfelf* Thofe declaration^, rf 
offered as evidence, would be offered therefore upon no 
ground which intitled them to credit. That is the gene« 
ral rule. Ante 

But if the queftion be, as I really think it is in thii 
cafe, what was the political fpeculative opinion which 
the prifoner entertained, touching a reform in parlia- 
ment ? We all thinly that opinion may very well be 
learned and difcovered, by the converfation which he 
has held at any time^ or in any place. 

If, as I have dated, the declaration was meant to ap« 
ply to a disavowal of the particular charge made againft 
this man, that declaration could not be received ; as for 
inftance, if he had faid to fome friend of his, when I 
planned the convention, I did not mean to ufe this con- 
vention to deftroy the king and his government, but I 
did mean to get by means of this convention, the duke 
of Richmond*^ plan of reform, that would fall within the 
rule I firft laid down ; that would be a declaration, 
which being for him, he could not be admitted to make, 
though the law will allow a contrary declaration to have 
been given in evidence. 

Erfkine then put the queftion to Mr. Steuarty the wit- 
nefs, thus, " Did you, before the time of the conven- 
<< tion being held, which is imputed to Mr. Hardy^ ever 
*« hear from him what his objefts were ? whether he 
« has at all mixed himfelf in that bufinefs ?" which was 
admitted without objedlion, and then he was interrogated 
to Hardy's charafter, as to fincerity and truth. Vide 
ca. CharaEler. Ante b, i. 320. Hardy's Tr. 4 voL hy 
Gurneyy from 2^ to 66. 

What a witnefs hath been heard to fay, at another 
time may be given in evid^ce, in order either to invali- 
date or confirm the teftimony which he gives in court. 
2 Hawk. P, Cr. ca, 46. 

So determined in the cafe of Lucy Lutteral, widow, 
execution, &c. v. Reynell, Tubberyill, and Corry. 
Trinity^ 29 Car. 2. B, R, 

This 
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This was an aftion of trefpafs, for that the defendants 
i£d, with force and arms, take away 4000/. of money 
numbered, &c. On the trial it appeared by the evidence 
of William Maynard that he was guilty, together with 
the defendants^ but was left out of the declaration that 
he might be 'a witnefs for the plaintiff. 

The Chief Baron ruled that this clrcumftance went 
not to his competency, but to his credit ; and to fupport 
that, fisveral witnefTes were received and allowed to prove 
that he, at feveral times did difcourfe and declare the 
fame things and to the fame purpofe that he had given in 
evidence. And the lord chief Baron faid, that though 
hearfay was not allowed to be dire£l evidence, yet it 
might be made ufe of to this purpofe, viz. to prove that 
William Maynard was conftant to himfelf, whereby his 
teftimony was corroborated, i Mod. 282. Bull, N. P, 

The above rule was however ftrongly contefted on the 
trials for high treafon before commiflioners of Oyer and 
Terminer in Ireland^ from the year 1795 to 1798, but 
the JUDGES conftantly held that evidence may be ad- 
mitted to prove the confiftency of the teftimony of a 
witnefs from the coincidence of fafts or accounts given 
by him at different times of the fame tranfaftion. 

As in Leary's cafe, at a commiflion of Oyer and 
Terminer^ December, ^195* 35 G^<^' 3* ^^ Dublin, be- 
fore Chamberlain and Fenucane, Juftices, and 
George, B. The moral chara£ler of James Law* 
ler, 2L witnefs for the crown having been impeached on 
crofs- examination by the couhfel for the prifoners, and 
alfo by witnefTes who fwore he did not deferve credit on 
his oath, giving evidence, in a court of Juftice. George 
Cowan was called to prove that the witnefs in difclofing 
to him his knowledge of the treafon charged in the in- 
didlment, tpld him almoft word for word as he had de- 
pofed in court, on the trial depending, and on the trial 
of James Weldon, prcvioufly convifted of the fame trea- 
fon. Ridgway's Rep. ofLeary's Trial, 88. alfo M. S. 

In Patrick Pinny's cafe, at a Commifflon of Oyer and 

Terminer, Dublin, January, 1798. 38 Geo. 3. before 

Chamberlain J. and Smith, B. the fame point came 
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in a ftrongcr way before the court than on the preceding 
trials. James &Brien^ the principal witnefs for the 
crown, and who appeared as a perfon who had procured 
himfelf to be introduced into a fociety of United 'Iriih- 
men, for the fpecial purpofe of giving evidence, under^ 
went a Arid: crofs-examination, in which feveral quef* 
tions were put tending to (hake his credit. 

Town/bendi of counfel for the crown, immediately, on 
the clofing of the crofs-scxamination, of courfe before any 
witnefs was produced by the prifoner to impeach the 
veracity of the witnefs, faid, that with the permiffion of 
the court he would now examine lord Portarlingtony and 
the objef): of producing his lordfhip was, that as an at- 
tempt had been made to impeach the credit of the wit-* 
nefs, hie lordfhip's teftimony, that information which the 
witnefs had given to his lordfhip in a converfation of 
what was going oh, was confident with what he ha4 
fworn on the table. 

Curran and Mac Nally^ for the prifoner, obje£led to 
this fpecies of evidence. They faid, if a witnefs be im* 
peached, it is competent to fet him up and ihew that the 
impeachment is not well founded. Every witnefs is im-. 
peached in fome degree by a crofs-examination, but it is 
not ufual to hear evidence in fupport of a witnefs for the 
profecution until the prifo.ner's cafe is gone through. If 
the prifoner's counfel ^i^amine witnefles to general cha- 
rafter or to particular fa£l:s, then the witnefs for the 
crown, thus impeached, is intitled to rebut thofe fa£l:s, 
or call witnefles to fupport his general charafler j but 
can the counfel for the profecution fay, "This man's 
<^ evidence is impeached, or feems to be impeached by 
" the counfel for the prifoner, and therefore we think 
*^ it neceflary to fupport him now. It is not competent 
♦^ for them to fet up his charafter now. *Tis hooping 
<« tlie pitcher before it is cracked." 

Chamberlain, J. The tendency of the crofs exa- 
mination is to impeach the witnefs O'Brien^ in the parti- 
cular tranfaftion before the court, and the witnefs now 
offered to be produced is to fhew, that he gave an ac- 
count of the proceedings as they happened. It is not 
competent fo^ them now to produce witneflfes to (hew 
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that the witnefs already examined is of good charafter ; 
but they want to prove merely, that his former account 
is confiilent with his prefent. Such evidence has always 
been received in my experience. Accordingly lord PorU 
arlington was fworn and examined. Ridgewafs Rep. 
fifmfs trial 88. compared with MS. Note, by Mac Nally, 
jun. * 

In the cafe of Henry and John Shears, at a commif^ 
fton of oyer and terminer, Dublin, July 1798, 38 Geo. 3. 
before lord Carlton, C, J. C. P. Ckookshank and Day, 
J's, and George and Smith, B's. Captain Clibbom was 
admitted to prove, that the evidence given in court hj 
John Wamford Arrnftrong, againft the prifoners, was 
confident with an account of the fame tranfaftion given 
by him to the witnefs. Ridgewafs^rep. of Shears' s trialp 
95, 96. j4lfo MS. note. 

Alfo on the trials of John MCann, William 
Michael Byrne, and Oliver Bond, at the fame com« 
miflion of oyer- and terminer, July 1 798, before the 
laft mentioned judges: William Cope was called, to prove 
the confiftency of Thomas Reynolds* an acconiplice^ 
and approver, in converfation with him refpe£^ing 
the treafonable plot of which he had given evidence 
in court. See the feveral trials reported by Ridgeivay^ 

ami tijt ^ifti). 

In exception to the general rule, that, «' no evidence 
f< can be received againft a prifoner but in his prefence ;" 
it has been repeatedly determined, and is unqueftionable 
law, that on a trial for murder, the declarations of the 
deceafed, after the mortal wound is given, confcious 
of approaching death, may be received in evidence 
Ugaixift the prifoner, although fuch declaration was not 
made in his prefence. 

As in the King, v. Reason and Tranter, Hilary, 
2 Geo. I* The prifoners, who were flierifii officersj 

ftood 

* Finny^TLB acquitted, and the ^tnefs> James O'Brien^ 
W9S afterwards hanged for murder. 



(tood charged by indi£kment^ for the murder of Edward 
Luttera/f Efq. The counfel for the crown ofiered in 
evidence feveral declarations of the deceafed, when on 
his death bed, whereby he charged the prifoners with 
having murdered him^ and the court admitted the evi- 
dence. J Strange 499. 6 St, Tr. 195, 201. 

In the fame cafe it appeared, that two juftices of the 
peace adminiflered an oath to the deceafed on the day of 
his death, and that he made another, and more particu- 
lar declaration to the fame efFe£l, which was taken dbwn 
in writing by a clergyman prefent ; but Mr. Lutteral not 
being able to write, it was not figned by him. The 
COURT called for this paper that had been written from 
the mouth of the deceafed, faying, that was better evi- 
flence than the memory of the witnefs. The original 
was not to be had 5 but the clergyman, who ^ave evi- 
dence, tendered a copy, which he faid he had taken for 
his own fatisfa£lion, before he delivered the original to 
the coroner, and ofiered to fwear it was a true copy. 
The counfel for the crown infilled that the firft paper 
being only^ the writing of the witnefs, not figned by the 
deceafed, this which he now produced was as much an 
original as that. But the court refufed to let it be read, 
iiijlcfs it wa$ firft fliewn that the original was loft; whereas 
it appeared, that it could have been procured if fent for 
in time. 6 5/. Tr. 195, 201. 

It was then obje£led by the chief juftice, that fince 
the written evidence was not produced, the whole evi- 
dence of the deceafed's declarations ought to be rejefted ; 
for the firft, fecond, and third, being all to the fame 
efFeft, are but one faft, of which the beft evicience was 
not produced, and therefore no evidence could be re- 
ceived of the firft and third conference with the deceafed. 
But the other judges were of a contrary opinion ; fay- 
ing, they were three diftinfl: fads, and there was no 
reafon to exclude the firft and third declarations of the 
deceafed, merely becaufe no account could be given of 
the fecond. And, thereupon the witnefs was direfted 
to repeat his evidence, laying the examination before 
the juftice out of the cafe, which he did accordingly. 
Ibid. 
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. So alfo in the Kimc> v, major Onely, convifted fot 
the murder of William Goiver, Efq; Old-Bailey feffions^ 
Marchy 1725, Mr. Gvwer^s dying declaration was re- 
ceived in evidence, 9 St. Tr. 14, 15. ' 

^vit tjbe i&etentf). 

Such declaration of a perfon mortally wounded^ as is 
iet forth in the fixth rule, may be received in evidence 
on the trial of the offender, although the party wounded 
did not exprefs any apprehenfion of approaching diffo- 
lution. 

As in the King, i\ William Woodcock, Old-Bailey^ 
January feffionsj 1789, 29 Geo. 2' before Eyre, C. B. 
AsHURST, J. and Adair, R. of London. 

The prifoner was indi£i:ed for the murder of Silvia 
Woodcochy his wife, who was found bleeding from feve- 
ral wounds, and apparently dead. She lived eight hours, 
repeated the circumftances of the ill ufage (he hadrecelved, 
but never expreffed any apprehenfton^ or ktmtd fenftble of 
her approaching diffolution. Her depofition had been 
taken down in writing, by a magiftrate, and the queftion 
was, whether the evidence which had been obtained 
from the deceafed, could legally be left to the jury as a 
dying declaration. 

Eyre, C. B. faid, if I were fatisfied that the cafe was 
quite full, without the circumftances which the deceafed 
has difclofed, I (hould willingly omit to ftate them, as 
evidence againft the prifoner; becaufe, there is fome 
difficulty as to the legality of their admiffion. Great as 
a crime of this nature muft always appear to be, yet the 
inquiry into it muft proceed upon the rules of evidence. 
The moft common and ordinary fpecies of legal evidence 
conGfts in the depofitions of witneffes, taken on oath 
before the jury, in the face of the court, in the prefence 
of the prifoner, and received under all the advantages 
which examination and crofs-examination can give. But 
beyond this kind of evidence there are two other fpecies 
which are admitted by law, and one is the dying de- 
claration of a perfon who has received a fatal blow, the 
other depofitions taken before a magiftrate purfuant to 
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the ftatUtC of Phil, tsf Mary. Vide, for the ether fpectel. 
Ante 297. S.C* 

But although we muft ftrip this examiftation of th^ 
fanflion to which it Avould have been in titled , if it had 
been taken purfuant to the direflions of the legiflature, 

Jet ftill it is the declaration of the deceafed, figncd by 
erfelf, and it may be clafled with all thofe confirmatory 
declarations which {he made after flie had received the 
mortal wounds, and before {he died. NoW the general 
tule on which this fpecies of evidence is admitted, is^ 
that they arc declarations made in extremity^ when thef 
party is at the point of death, and when every hope of 
this world is gone ; when every motive to falfebood i$ 
filent, and the midd is induced by the rtioft powerful 
conildetations to fpeak the truth. A {ituation fo folemn 
and fo awful, is confidered by the law as cteating an 
obligation equal to that which is impofed by a pofitivcf 
oath, adminiftered in a court of ju{lice. But a difficulty 
arifes with refpe£l to thefe declarations ; for it has not 
appeared, and it feems ImpofTible to find otit, whethef 
the deceafed herfelf apprehended that {he Was in fuch a 
ftate of mortality as would inevitably oblige her foon to 
anfwer, before her maker, for the truth or falfehood of 
her aflertions. Upon the whole of this difficulty my 
judgment is, that in as much as {he was mortally nvounded^ 
and was in a condition which rendered almofl immediate 
death inevitable, as fhe was thought by every perfori 
about her to be dying, though it was difficult to get 
from her particular explanations, as to what fhe thought 
of herfelf and her fituation, her declarations tinder 
thefe circumflances, ought to be confidered by a juryy as 
being made under the impreffion of her approaching 
diflblution 5 for refigned as {he appeared to be, fhe muft 
have felt the hand of death, and muft have confidered 
herfelf a dying woman. Declarations fp made, are 
certainly iiititled to credit ; they ought, therefore, to be 
received in evidence, but the degree of credit to which 
they are intitled, muft always be a matter for the fober 
confideration of the juryy under all the circumftances of 
the cafe. His lord{hip then left it with the jury to con- 
£der, whether the deceafed was not in fa£): under the 
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apprehenGon of de^th, though (he did not feem to er- 
pe£L immediate diflolution ; and faid, that if they wer<S 
of opinion that (he was, then her declarations were 
aimiffible, but that if they were of a contrary opinion^ 
they were not admiflible. The prifbnef Was convi£lea 
and executed. Woodcock^s cafe^ LeacVs Cr. Ca. 2 ed. 397. 
3 ^d. 563. Radhurnis cafe^ Leach Cir. Ca. 364. Vide 
chap. 27. Ante iti. 

So in the itiNC^ v. Callaghai^, Cork q/jiiesy April 

793* ilGeo. 3. 

The prifoner was indicted for thd Wilful mUrder of 
Hyde, DepoGtidns of the deceafed, taken in Writing by 
a magiilrate, in the hofpital where he lay, but not id 
the prefence of the prifoner, were offered in evidence. 

Mac Nallyy for the pritbner, dbjeflied to their being 
read, on the authority of WoodcocVi cafe, ai^ not having 
been taken purfuant to the ftatute (Irifli) 10 Car. r. i. 

Downs, J. ordered the magiftrate to be fworn, and he 
having depofed, that the deceafed, at the time of giving 
thofe depofitions, was imprefled with the feaf of immc^ 
diate death, his pairol teff imohy of thd fafls^, declated 
by the deceafed, was admitted. MS. 

The fame point occurred in DiNGLfiU's cafe, Old^ 
Bailey y Sepiemher fejponsj 1791 > and GouL0, J. decide<i 
as in the laft cafe. L^ach^s Cr. Cd. 2 ed. 300. 3 ed: 
^38. Vide, Ante I99. S. C. 

In Mrs. TrAnt^s cafe, Tralee^ Keri^y, Spring qfftzis^ 
1793, 33 Geo. 3. The moft material evidence produced 
againft the prifoner, who was indi£ted for the murder o^ 
her hufband, was a declarafioti madei by the deceafed to 
d witnefs, after he received a mortal ftab in the breafii 
with a carving knife, dii an objeflioh being made. 

Downs, j. faid, fhe declarations of a j[)erlon who ha» 
received a mortal wound, are evidence in almoft every 
cafe to go to a jury : and are to receive dredlt from thd 
peculiar circiimftances of the cafe. But while the jury 
turn fuch declarations in their mind, they are alfo to 
take into their contemplation the motive which produced 
iuch declarations ; aiid the fituatioh in which the party 
making fuch declarations conceives 'hixnfelf to be at the 
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time of making thein> is alfo a material obje£l for their 
conGderation. ^5. 

So in the King, v. Michael Minton, at MuUingar^ 
Wefimeath^ fummer qffizeii 1800, 40 Geo. 3. 

The prifoner was tried for a rape and murder of a 
young woman of fixteen. The deceafed lived but a few 
days after the perpetration of the rape, and communi- 
cated a (hocking detail of circumftances to her aunt, but 
did not intimate that (he confidered herfelf in a dying 
condition, or that (he had any apprehenfion of immediate 
death. It appearing, however, that previous to her 
making this declaration, (he had confefled^ had been ab- 
folved, and received extreme-undion, from a priefty and 
that thefe are confidered the laft rites adminiftered in the 
catholic churchy and are efteemed facraments by its 
difciples, 

Lord KiL WARDEN, C. J. with the concurrence of 
Kellt, J. admitted evidence of the declarations of the 
deceafedy and left the point of mental irapre(&on (as in 
WoodcocVsy Dingier* Si and Tranfs cafes) to the jury : 
and the jury found the prifoner guilty. MS, 

In civil cafes, the rule of receiving, as evidence, the 
dying declaration of a perfon in extremis^ hath alfo been 
adopted ; and on the fame principle as in criminal cafes. 
As in Wright, ex dimlfs William Cltmer, verfuf 
LiTi LER, et aP in ejeftment. On. the trial of this caufe> 
Mary FiBor was permitted to prove, '* That while (he 
« was attending her brother William MedlicoU in his la(t 
<< illnefs, and about three weeks before his death, he 
" pulled out of his bofom the will of 1743, and (aid, 
<« it was the true will of John Clymerj and then deli- 
*' vered it to her, with diredlions to deliver it over to 
« William Cfymer, the leffor of the plaintiff.'* And (he 
added, " that one Edwards was prefent at the time.** 
Edwards confirmed the evidence of Mary VtBor^ 
" That Medlicoi did pull the will of 1743 out of his 
«« bofom, and gave it to her with fuch directions as (he 
^ depofed.*' And on the crofs- examination of Mary 
ViHor^ (he added, <« that at the fame time that WtUianf 
" Medlicot produced the will of 1743, as the true will 
*< of old John Clymer^ he acknowledged and declared to 
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" her, that the will or inftrumcnt of 1745, was forged 
*< by himfclf/' And no obje£bion was made to this 
evidence on the trial. 

On a motion. for a new trial, the admifBbility.of this 
evidence was objefted to, as being onfy hearfay : that 
what Medlicot faid ought not to be admitted or regarded ; 
for it was not faid upon cati, and there was no opportu- 
nity of crofS'^xamining him. 

To this it was anfwered, this evidence is admi/^ile, 
becaufe it is the folemn declaration of a dying man^ to his 
neareft relation, which is equal to an oath: for fuch 
declaratioif^ of dying men have been admitted as evi^ 
dence, even in cafes of murder. So that it ought not 
to be called <* mere hearfay evidence.^* 

Earl Mansfield, C, J. on this point obferved, the 
defendants complain, that the chief juftice (Willes) mif- 
dire£led-the jury, by leaving to them as evidence the 
declaration of Medlicot^ " that he forged the will." 
They made no objeftion to it on the trial, and it cer- 
tainly was a circumftance proper for the jury to confider. 
The competence^ of evidence depends upon the circum- 
(laiices under which it is given. The declaration of 
Medlicot, in his lafl; illnefs, when he produced and deli- 
vered the will of 1743, for the ufe of the plaintiff, is 
allowed to be competent and material evidence. As the 
account was a confejjion of great iniquity, and as he could 
be under no temptation to fay it, but to do juftice and 
eafe his confciencc, the evidence was proper to be left to 
a jury. 3 Burr. 1244, 1255. 

Sale tljc 4Higbri)» 

The declaration of a convift, at the place of execu- 
tion, cannot be given in evidence, as the declaration, of 
a dying perfon. 

So ruled in the King, v. Drummond, Old-Bailey^ 
Jejfitms 1784, 24 Geo. 3. before Eyre, C. B. and Gould, J. 

The prifoner was indifted for robbing earl Clermont. 

His counfel informed the court, that one Edwards, 

lately executed for a highway robbery, had communi- 

<:atcd fomethingio Mr, vtllette, the ordinary of Newgate, 
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|oucbing the copamilGon of the identical robbery undef 
confideration, and fubmitted, that as Mr. ^///^/s know? 
ledge upon the fubjeiQ: had proceeded from the folemn 
declaration of a dying man, it was admipible evidence i;i 
favour qf the prifoner. 

The COURT heldf it would be inconfiftent with th^ 
rules of evidenccj which are rules of juftice, tp examine 
a witnefs tp the declarations of a perfon dying under 
the circumftancps flefcribed, Thj: principle upon which 
this fpecies of evidence is received is, that the mind imr 
preiTed with the awful idea of approaching difiblution, 
z6ts under a fandlion equally powerful with that which 
it is prefumed to feel by a folemn appes^l to God, upo^ 
oath ; (he declarations therpfore of a perfon dying under 
fuch circumftancesj are confidered as equivalent to the 
evidence of thp living witnefs upon oath* But to exa- 
mine a witnefs to tHe declarations of an attainted con- 
Via, would be carrying the rule of evidence beyond its 
poiBble extent, even if the perfon were alive ; for as an 
-attainted convi£t, he couM not haye been permitted to 
give teftimony upon oath, and the dying declarations of 
fuch a perfon cannot, confidently with the principles of 
juftice, be confidered as better evidence than his tefti- 
mpny upon patl^ would have been were hp alive. 

The faft, however, that s^ man refembling the perfou 
of the prifoner was executed, may be given in evidence, 
provided it is confined within fuch time as to make it 
probable that he was the perfon who committed this 
robbery. Leach's Cr. Ca. 2 ed. 275, 276. 3 W. 378. 

From the reafon afligned for rejeding the evidence of 
a convia in the foregoing cafe, it appears, that the dy- 
ing declaration of a perfon ^ttainted^ cannot be received, 
even on an indiflment for the murder of fuch perfoq, 
for his competency is totally deftroyed, unlefs reftored 
by pardon. 

Ifiule tije Binti)* 

Every witnefs, whether on his examination in chief, 
or on the crofs-examination, has a natural right to ex- 
plain apd jptiake clear the evidence he has given ; and if 

any 
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any doubt arifes after his examination has dofed, the 
court will call upon him for fuch explanation. 

Such explanation is» in m^ny inftances, allowed in 
written evidence, and it is much more reafonable that it 
fhould be admitted on examinations viva voce. Counfel 
are aptj on crofs-examining a witnefs, to impeach his 
credit, on apparently contradiftory matter: and lord 
Mansfield has often faid, on fuch occafions, « Would 
<« you have the witnefs perjured, becaufe he will not be 
«« perjured, but corre£is himfelf like an honed man ?" 

The good fenfe of this rule, and of lord Mansfield's 
obfervation, appears in the following cafe. 

The EjNG, V. Hunt, Thetford affizes^ March 1786. 
The indiflment, which was for perjury^ charged the de- 
fendant with having " Falfely, corruptly, wilfully, and 
*< malicioufly depofed, that John Watfon was indebted 
" to him the faid William Huny^ in the fum of eleven 
« fhillings, whereas in truth and in fa£l, the faid John 
«« Watfon was not indebted to him the faid William 
<^ Huny^ in the aforefaid fum, nor in any other fum of 
<* money whatever." 

The pafe ftated was, that captain Shipley^ of the Ihip 
Alexander and Margaretj applied to the court of admi- 
ralty, of the borough of Great^Tarmouth^ to recover 
anchors and cables^ which his fliip by ftrefs of weather^ 
was obliged to leave in Tarmouth^road^ on paying the 
charge of falvage. Huny^ as agent to captain Shipley^ 
paid the bill, but having inade an objc£lion to the charge 
of cartage, fummoijed Mr. Tf^atfon before the court of 
requefts, to anfwer for an oyer-charge. Mr. Watfon, a^i 
attorney, was judge of the court of admiralty, and Mr. 
Reynolds, his partner, prejGded in the court of requefts. 
The clerk of the court adminiftered the oath to Mr. 
Huny, according to the praflice, in order to his proving 
the demand, and then alked him, is Mr. John Watfon, 
indebted to you Mr. Huny in the fum of eleven fljillings ? 
the fum demanded : he anfwered he is. On the queftion 
being repeated, and the witnefs defired to recolleft him- 
felf, he futjoined, as agent to Mr, Shipley. 

Sir George Nares, J. on the eyidence for the profe- 
j:ution being clofed, fajfi, " It would be hard indeed, if 
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^ a man were not. fufFered to explain hi$ own mean- 
«< ing i here is evidently an indiflment found on part of 
<< an oath, when that which is moft efiential to its 
*^ meaning is left out." The counfel on the other fide 
would have the caufe go on ; but the judge faid it could 
not ; and that he hoped future profecutors would take 
care from fuch an example, not to prefer indi£iments on 
fuch unjuft grounds. And turning to the jury, re- 
peated, that this was perjury afligned on part only o( an 
oath, the moil material part being purpofely kept back. 
That of courfe they muft find a verdift of not guilty ; 
and the jury acquitted the prifoner, warmly cxpreffing 
their feeHng. 

After, on an a£lion for a malicious profecution, a 
fpecial jury gave 3000/. damages. Gilb, Law of Evid. 

^ule tbe Centjb* 

What has been fworn againfl; a defendant on the trial of 
another perfon ought not to be given in evidence againil 
him on his own trial. 2 St. Tr. 863. 

Yet, in the cafe of fir John Fenwick, impeached by 
the Commons of England, 8 Will, 3. it was moved that 
evidence fhould be admitted to prove what a perfon 
named Goodman had fworn againft a perfon named Cook, 
who had been tried for treafon. 

Sir T. Powis and Sir Bart. Shower^ for the prifoner, 
urged, what is^ fworn againft one man at one time muft 
be always taken for truth againft all others. The trial 
of one of a company is the trial and condemnation of 
all J contrary to a fundamental rule of law that no evi- 
dence ihall be given againft a man when he is upon the 
trial of his life, but in his prefence : becaufe the offences 
may be difierent, and becaufe the prifoner may crofs-* 
examine him who gives fuch evidence 5 and that is due 
to every man in common juftice. 5 St. Tr. 83. 

Sir Christopher Musgrave, a member, afked of the 
houfe, is there any law in being that fays a judge may 
hear a wltnefs as to what was fworn upon the trial of 
another perfon, to condemn him who was not party to 
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that trial ? If there be no fach law, then the rale is 
founded upon juftice and common right, that nothing 
(hall be brought againft a man, when a man was not 
party, when the oath was not made, and he had no op- 
portunity to examine the witnefs. ib. 1 1 8. 

After a rery long, ardent, and interefting debate, the 
motion was carried in the affirmative againft the eftab- 
liflied rule and known principles of law, on the ground 
that though fuch evidence could not be received in the 
courts of law, yet it was admiffible before the Commons 
on an impeachment, for that they were not bound by 
the rules of evidence adhered to in Weftminfter-hall. 
ihiL Ante ea. 1 8. p. 282. 
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